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JURISDICTION STATEMENT
The Supreme Court has jurisdiction of this appeal pursuant to Utah Code Ann. § 78-2-

20).
STATEMENT OF THE ISSUES
Issue No. 1: Did the trial court err in ruling Mr. Pearce, the non-moving party, was
required to produce undisputed evidence of gross negligence to avoid summary judgment?
Issue No. 2: Did Mr. Pearce produce sufficient evidence of gross negligence to avoid
summary judgment?
Issue No. 3: Did the trial court err in upholding a broad, exculpatory release of
negligence in the recreational activity context, or are such unconscionable and against public
policy ?
Issue No. 4: Did the trial court err in interpreting a broad, exculpatory release to find
Mr. Pearce assumed the risk of the Sports Park's negligence which created a non-inherent
risk?
Standard of Review for All Issues: Summary judgment determinations are reviewed
de novo for correctness, granting no deference to the trial court's legal conclusions. Wayment
v. Clear Channel Broadcasting, Inc., 2005 UT 25; 116 P.3d 271.
STATEMENT OF THE CASE
On February 27, 2003, plaintiff James Pearce went with his son to the Utah Winter
Sports Park to ride the bobsled. (TR 124) Mr. Pearce was 59 years old and enjoyed a variety
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of active sports. Id. Mr. Pearce had no previous experience with the bobsled, but agreed
with his son it might be a fun ride. (TR 125)
The Sports Park oversees the Utah Olympic Park and other Olympic legacy venues.
(TR 92) The bobsled track was built by the Slate of Utah for the 2002 Winter Olympics. (TR
93) The Sports Park conducted no research, analysis or testing before opening the ride to the
public. (TR95,97).
Mr. Pearce paid $200 for a ticket to ride the bobsled. (TR 130) While waiting for the
bobsled ride, Mr. Pearce was given a document to sign. Id. He was not told what the
document was or that by signing he was releasing the Park from the consequences of its own
negligence. Id. When signing the document, Mr. Pearce understood it was a release but did
not understand, nor intend, to release the Sports Park from liability for its own negligence.
Id.
Before riding, Mr. Pearce and the other patrons were given a brief orientation lasting
approximately 15 minutes. Id. Nothing in the orientation prepared Mr. Pearce for the
violence of the bobsled ride. Id. Mr. Pearce was told he could experience 4 Gs. (TR 131)
This stark information did not prepare Mr. Pearce for the forces he experienced on the ride.
Id. At no time prior to the ride did Mr. Pearce understand his back could be broken simply
by the G forces of the ride without any collision or tipping over of the sled. Id. Three other
riders testified to the same understanding. (TR 131)
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The Sports Park uses a special, modified sled for public rides that are different from
competition sleds. (TR 98) Of importance here, the public sleds have handles for the fourth
seat passenger to grasp that are not present on competition sleds. Id.
Prior to Mr. Pearce's ride, the Sports Park knew the fourth (or last) seat exposed the
rider to greater risk of injury than the second or third seats. (TR 132) Riders were never
warned of this or offered an option to choose to ride in the safer second or third seats. Id.
Park management knew the G forces were more pronounced in fourth seat, and knew the
fourth seat was the roughest and most dangerous position. (TR 102, 132)
Mr. Pearce was told to sit in the fourth seat of the bobsled. (TR 107) The Sports Park
did not warn Mr. Pearce this seat increased his risk of injury. (TR 133) Unbeknownst to Mr.
Pearce, in just the last three months three persons had suffered serious spinal injuries,
including compression fractures. (TR 162), (Appx. 20-26)1 These injuries occurred without
any incident during the ride such as a collision or tipping over - rather the sheer violence of
the G forces on the rider's spine was sufficient to cause injury on even a "routine" ride. (TR
134) Riders in the fourth seat were not told of the kind or number of injuries sustained by
riders in the fourth seat. (TR 133) Despite this knowledge, the Sports Park had never tried
to find out how these back injuries were being caused or what could be done about it. The

1

These injury reports are also part of the record as Exhibit L to Mr. Pearce's Opposition
Memo. Also included in the Appendix is the Sports Park's Incident Report Log discussed at the
hearing of the Motion below.
3

Sports Park never measured the G forces on the fourth rider and never did any evaluation or
analysis of their effects. (TR 133)
Due to this self-imposed ignorance, the Park's instructions to the fourth riders actually
increased their risk of injury. Mr. Pearce was instructed to sit back away from his son in the
third position, and to lean forward to grab the handles installed in the Park's modified public
sled. (TR 131) The Sports Park's general manager testified these instructions were given
to the fourth seat riders to minimize the risk of injury, though he admitted he did not know
how such positioning would minimize the risk. (TR 132)
Plaintiff retained Dr. Paul France to evaluate and analyze the bio-mechanical forces
of the bobsled ride. Dr. France testified the fourth rider's spine was especially vulnerable
to breakage by compressive force because the fourth riders were told to lean forward
reaching for the modified sled handles which arched their back, and to sit away from the third
rider which left the fourth rider unsupported as opposed to the tight configuration of riders
1 through 3. (TR 131) Dr. France testified instead of minimizing the risk as claimed by the
Park, the Sports Park's positioning actually increased the risk of spinal injury to the fourth
seat riders. (TR 132) On Mr. Pearce's ride, as he leaned forward as instructed, the G forces
shattered the LI vertebrae of his spine with enough force to propel a fragment of bone 8-9
millimeters towards his spinal column. (TR 125)
This injury was entirely preventable. Dr. France testified this risk of spinal injury is
reduced by having the fourth rider simply adopt a more upright posture, pushing off the
handles and not flexing the spine. (TR 132) The Sports Park currently instructs the fourth
4

seat riders to position themselves as recommended by Mr. France. Id. Moreover, unlike
competition sleds in which the brake is operated by the fourth rider, the sleds used by the
Sports Park are modified to allow the driver to both steer and brake the sled from the first
position. (TR 133) The Park currently runs sleds without a fourth rider when there are not
enough riders or someone drops out. Id. The Sports Park is aware other bobsled tracks
operate their public ride programs without a member of the public in the fourth position. Id.
The injury was also entirely foreseeable, had the Sports Park cared to look. Plaintiff
retained Jay Gordon, an engineer with experience in the design and testing of amusement
rides, to review the safety of the bobsled ride as operated by the Sports Park. Mr. Gordon
testified there are few applicable studies or standards for the bobsled ride at Park City.
Therefore, to discover the risks and dangers of the bobsled ride, the Sports Park would need
to pay careful attention to the historical dynamics of the ride, their own physical testing, and
patron feedback. (TR 134) The bobsled ride had been operated and open to the public since
1997, with the Sports Park only taking over the ride after the 2002 Olympics. Id. The Park,
however, had no knowledge of injuries suffered by the public during the previous five years
of operation. Id. The Park made no effort to review accident reports, or even obtain them,
from SLOC. Id.
Further, Sports Park management only reviewed their own injury reports at the end
of each season. (TR 102) Park management claimed to have been unaware of the reported
spinal injuries despite their own Injury Reports. (TR 148) Mr. Gordon testified the Park's
significant injury rate of 1 in 350 showed an extreme disregard for patron health and safety.
5

(TR 134) At the time Mr. Pearce rode the bobsled, the Park's rate for just spinal injuries was
approximately 1 in 266. (TR 134)
Mr. Pearce (and two other fourth seat riders who suffered the same injuries) sued the
Sports Park for negligence and gross negligence when he discovered the Park knew of the
propensity for this injury and did nothing to prevent it or warn of it. The Honorable Judge
Bruce Lubeck granted summary judgment to the Sports Park on all counts.
The trial court first dismissed Mr. Pearce's gross negligence claim finding he had not
produced undisputed evidence in support of each element. (Appx. 10) The trial court then
dismissed Mr. Pearce's negligence claim by upholding a release incorporated into the Park's
Agreement to Use Facilities of Olympic Parks of Utah ("User Agreement"). (Appx. 14) Mr.
Peace appeals the trial court's grant of summary judgment.
SUMMARY OF THE ARGUMENT
The trial court improperly dismissed Mr. Pearce's gross negligence claims by
requiring him to produce undisputed evidence. As the non-moving party, Mr. Pearce was
only required to raise a genuine issue of fact. The ultimate question of gross negligence must
be determined by the jury.
Mr. Pearce presented evidence the Sports Park breached duties owed to him by failing
to conduct any testing, research or analysis of the effects of the bobsled ride, and its modified
sled, on members of the general public. The Park failed to discover and warn its sled and
seating instructions created a substantial risk of serious spinal injury to riders in the fourth
seat. The Sports Park knew the fourth seat was the most dangerous and subject to the
6

greatest G forces, but did nothing to safeguard riders in the fourth position - instead
increasing their risk of harm by instructing them to sit back from the third rider and lean
forward to grasp the handles of the sled. A jury could find the Sports Park's conduct and
failures rose to the level of gross negligence.
Mr. Pearce should also be allowed to proceed with a negligence claim against the
Sports Park. The trial court ruled the Sports Park's User Agreement waived claims for
negligence. The Agreement, however, is void as unconscionable and against public policy.
Rather, where a provider of a recreational activity knows, or should know, of a substantial
risk of serious injury which is not an obvious or inherent risk of the activity, the provider
should not be allowed to contract around the risk unless meaningfully disclosed and assumed.
The Sports Park told Mr. Pearce nothing of the increased and substantial risk of the fourth
seat. Mr. Pearce had no meaningful choice or way to protect himself from serious spinal
injury. Therefore, the User Agreement is void.
Even if not void ab initio, the User Agreement is unenforceable because it is
ambiguous. Instead of waiving all negligence claims, the User Agreement should be
interpreted using basic rules of contract construction to only release the Park for negligence
resulting in an assumed risk. This interpretation conforms to the parties' intent, as set forth
in the four corners of the document, while giving effect to all its provisions. Therefore, Mr.
Pearce should be allowed to proceed with his negligence claim as well.

7

ARGUMENT
I.

THE TRIAL COURT IMPROPERLY DISMISSED MR. PEARCE'S
GROSS NEGLIGENCE CLAIM BY APPLYING AN IMPROPER
STANDARD

The Trial Court applied the wrong standard to Mr. Pearce at the summary judgment
stage thus improperly dismissing his claim for gross negligence. The court incorrectly ruled
Mr. Pearce had to produce undisputed evidence of every element of his claim to withstand
summary judgment. This plain error demands reversal.
The Sports Park moved for summary judgment claiming its wrongful conduct could
not constitute gross negligence as a matter of law. Mr. Pearce was thus required to set forth
specific facts showing a genuine issue for trial by providing some evidence in support of
gross negligence. Utah R. Civ. P. 56(e); Jensen v. IHCHosp., Inc., 944 P.2d 327, 339 (Utah
1997). The evidence needed not be undisputed because all facts and reasonable inferences
therefrom had to be construed in favor of Mr. Pearce. See Butterfieldv. Okubo, 831 P.2d 97,
99 (Utah 1992).
Rather than apply this standard the trial court ruled as though Mr. Pearce had moved
for summary judgment, not the other way around. The trial court incorrectly stated "there
must be undisputed facts in evidence relating to each element of the claim before [Mr.
Pearce] may prevail." (Appx. 10) Compounding its error, the court ruled, "[ejxamining the
burden of proof plaintiff would bear, the court cannot state there are undisputed facts that
would show he is entitled to relief under a theory of gross negligence." Id. This is a burden
Mr. Pearce would not even carry at trial (proving gross negligence by a preponderance of the
8

evidence), much less in opposing summary judgment. The trial court capped its ruling
stating, "the court cannot conclude as a matter of law that gross negligence could be proven."
(Appx. 10)
There was no requirement the trial court reach anywhere near this threshold, but rather
it needed only to find a dispute of material fact raising a genuine issue for trial. As set forth
below, application of the proper standard would allow Mr. Pearce to proceed with his gross
negligence claim.
II.

MR. PEARCE PRESENTED SUFFICIENT EVIDENCE OF GROSS
NEGLIGENCE TO CREATE GENUINE ISSUES OF MATERIAL
FACT TO AVOID SUMMARY JUDGMENT

Mr. Pearce had the burden of producing some admissible evidence of gross
negligence. All facts, and the inferences from those facts, were required to be construed in
a light most favorable to his claim. The Sports Park relied on the case of Atkin Wright &
Miles v. Mountain States Tele. & Tele. Co., 709 P.2d 330 (Utah 1985), to argue it could not
have been grossly negligent. There, plaintiff sued Mountain Bell for improperly listing a
competing law firm's telephone number in its directory. This Court ruled Mountain Bell
would not be liable for the inaccuracy unless grossly negligent, then ruled "[plaintiff]
produced no evidence that Mountain Bell failed to use proper care in preparing the phone
book or that Mountain Bell purposefully disregarded a known inaccuracy in the phone
number listings." Id. at 335(emphasis added). On the other hand, in Matheson v. Pearson,
619 P.2d 321 (Utah 1980), this Court reversed summary judgment in a case where a young
man, on a dare from his friend, threw a tootsie pop from a second floor window which hit
9

the school janitor on the head causing injury. This Court held the evidence sufficient to refer
the matter to the jury to determine whether the boys' conduct "could constitute reckless
misconduct or reckless disregard of safety." Id. at 323. Accordingly, where Mr. Pearce
produced some evidence of recklessness or disregard, summary judgment was improper.
The Elements of a Claim for Gross Negligence
Gross negligence is a measurement of conduct on a continuum. See e.g. Strange v.
Ostlund, 594 P.2d 877, 881 (Utah 1979) (finding, "[t]he line of culpability between that
conduct which is simply negligent and that conduct which is clearly intentional is a matter
of degree.") Gross Negligence connotes conduct beyond mere negligence, requiring some
element of recklessness and indifference to a high probability of harm, but does not reach the
level of willful or intentional misconduct. See Matheson, 619 P.2d at 322(defming gross
negligence as reckless misconduct in circumstances where it is highly probable harm will
result); Atkin Wright & Miles, 709 P.2d at 335(defming gross negligence as "carelessness or
recklessness to a degree that shows utter indifference to the consequences that may result,"
and stating, "willful misconduct goes beyond gross negligence.")
Duties of the Sports Park
Thus, the duties of the Sports Park must be set forth in order to place the Sports Park's
conduct on this continuum. The Sports Park assumed the following duties when it opened
the bobsled ride to the public:
1) to ensure the ride was properly constructed and designed for public use;
2) to discover dangerous characteristics of the ride;
10

3) to safeguard against dangers of the ride;
4) to not increase the risks of harm; and
5) to warn patrons of any dangers which could not be prevented.
These duties arose from the Sports Park's position as the operator of the bobsled ride, the
supplier of the sled for commercial purposes, the supplier of a likely dangerous sled, and as
the landowner.
First, as the operator of the bobsled ride, the Sports Park had a duty to "exercise a
reasonable degree of care, skill, and diligence sufficient to assure that a ride is as safe as is
reasonably possible for its passengers." Lamb v. B&B Amusements Corp., 869 P.2d 926,931
(Utah 1994). This duty specifically entailed a duty "to see that [the ride] is properly
constructed and designed, maintained, and managed." Id. Therefore, the Sports Park had
a duty to ensure the bobsled track and sled were properly constructed and designed for use
by the general public.
Second, as the provider of the sled for a business purpose, the Sports Park was
"required to employ reasonable care in discovering any dangerous character or condition
thereof." Reynolds v. American Foundry & Mack Co., 239 P.2d 209,210 (Utah 1952). This
Court adopted the Restatement (Second) Torts § 392 which required the Sports Park "to
furnish equipment reasonably safe for the use for which it is supplied, to use reasonable care
to inspect the equipment to discover and remedy defects, and to inform those who are
expected to use it of any such defects." Groen v. Tri-O-Inc, 667 P.2d 598, 601 fn. 1 (Utah
1983)(emphasis added). Thus, the Sports Park was required to discover the dangers of its
11

sled by inspection and testing. It then had a duty to either remedy the dangers or warn the
public of them.
Third, as the supplier of a likely dangerous sled, especially its fourth seat, the Park had
a duty to inform the public of the dangers of the fourth seat, and to further "use reasonable
care to safeguard against the danger." Alder v. Bayer Corp., 2002 UT 115, If 34-38, 61 P.3d
1068,1078-79; Restatement (Second) Torts § 388. Accordingly, the Sports Park had a duty
to take reasonable measures to prevent injuries in the fourth seat. Id. at \ 38. Failing that,
the Sports Park had a duty to warn of the specific dangers of the fourth position. Id.
Fourth, as a provider of services, the Sports Park had a duty to exercise reasonable
care to not increase the risk of harm to participants. DCR Inc. v. Peak Alarm Co., 663 P.2d
433, 436 (Utah 1983); Restatement (Second) of Torts, §323. Thus, the Sports Park had a
duty to sufficiently understand its ride, including its modified sled, so as not to increase the
dangers of the ride to public patrons.
Finally, as a landowner, the Sports Park was required to "possess and exercise a
knowledge of the dangerous qualities of the place itself and the appliances provided therein,
which is not required of his patrons." Restatement (Second) Torts § 343, cmt. (f)(emphasis
added). The landowner is required to have "superior knowledge of the dangers incident to
the facilities which he furnishes." Id. Exercising its superior knowledge, the Sports Park had
a duty to protect patrons from dangerous appliances and facilities used on the land.
Restatement (Second) Torts § 343.

12

Here, Mr. Pearce produced sufficient evidence the Sports Park was grossly negligent
in recklessly ignoring its duties to the public.
a.

Whether the Sports Park was Grossly Negligent in Breaching its
Duty to Ensure the Ride was Properly Constructed and Designed
for Public Use is a Question of Fact for the Jury

The Sports Park was grossly negligent in opening the bobsled ride to the public
without conducting any analysis of how the ride, and especially the modified sled, would
effect the general public. The Sports Park did no testing, analysis or research of any kind
before opening the track to the public. (TR 97) The trial court disregarded this fact, finding,
"experts were hired to design the track, and it meets all specifications for such a track from
all entities dealing with such facilities." (Appx. 11) Though true, this statement completely
misses the mark. The specifications relied on by the court were specifications for Olympic
competition, not for public use. Plus, the specifications applied to the track only, not the
Sports Park's modified public sled.
The Sports Park argued, "[t]he most that can be said is that the [Park] did not fully
account for the differences in the public's ability to deal with [the G] forces." (TR 116) This
soft-peddles the fact the Sports Park did nothing to account for bone breaking G forces being
applied by their modified sled positioning - and not to trained Olympic athletes, but to the
general public. The Park argued, without citation, its conduct was "an act of negligence, not
gross negligence." Id. The trial court agreed. (Appx. 10) Yet, this was not a determination
for the Sports Park, or even the trial court, to make. Rather, under Utah law, "What may be
13

deemed ordinal*}7 care in one case may under different surroundings and circumstances be
gross negligence. The policy of the law has relegated the determination of such questions
to the jury, under proper instructions from the court." Hone v. Mammoth Mining Co., 75 P.
381, 383 (Utah 1904)(upholdingjury determination plaintiff was not guilty of contributory
negligence for mine cave-in). Here, the facts, and reasonable inferences therefrom, created
a genuine issue of material fact.
For example, the Sports Park knew its track had only been approved in accordance
with Olympic regulations. The Sports Park further knew there were no specifications or
approvals pertinent to public use. Without more, the jury could determine the complete
disregard of the obvious differences between Olympic athletes and members of the general
public was sufficiently reckless and careless to amount to gross negligence.
Moreover, the Sports Park knew it was using a modified sled for public use. (TR 98)
The Park instructed riders in the fourth position to place their rear-end away from the third
rider while arching their back forward to grab the modified handles. (TR 131) The Park
knew it had not done any analysis, testing or research on the effects of this modified sled, and
its body positioning, on the fourth rider. (TR 95)
Sports Park staff admitted they were aware the forces of the ride were most severe on
the rider in the fourth seat. (TR 132) They further admitted the rider in the fourth seat was
at an increased risk of injury than other riders. Id. Yet, the Park made no attempts to
measure the G forces on the fourth rider. (TR 133) The Park had no idea how the G forces
effected patrons. Id. The Park did nothing to try to discover what the risks of the fourth seat
14

were or to try to alleviate the risks of the fourth seat. Id. Indeed, because the Sports Park
management was so completely ignorant of the forces on the fourth seat riders and how to
protect such riders, the Park had no idea its modified sled, positioning and seating
instructions actually increased the fourth rider's risk of injury. The Park told fourth seat
riders to lean forward, away from the third rider. (TR 131) The Park's general manager
testified this was done to minimize the risk of injury, even though he had no idea why that
was the case. (TR 132) Mr. Pearce's expert, Dr. Paul France, testified by affidavit the Park's
instructions and positioning actually increased the stress on the rider's spines (and
compromised their ability to withstand the forces of the ride). Id.

Thus, in addition to not

having the training, physique and conditioning of Olympic athletes, public riders in the fourth
position were subjected to even greater stresses and risk of injury. A jury could determine
the Sports Park's complete failure to make any effort to ensure the safety of its modified sled,
especially for riders in the fourth position, was grossly negligent.
b.

Whether the Sports Park was Grossly Negligent in Breaching its
Duty to Discover Dangerous Characteristics of the Ride is a
Question of Fact for the Jury

In addition to its duty to properly design and construct the ride, the Sports Park had
the duty to discover the dangers of the ride before opening it to the public. Plaintiff retained
Jay Gordon, an engineer with experience in the design, evaluation and testing of amusement
rides. Mr. Gordon testified there are few applicable studies or standards for the bobsled ride.
(TR 133) Therefore, to discover the risks and dangers of the ride, its operators would need
15

to pay careful attention to the historical dynamics of the ride, their own physical testing, and
patron feedback. (TR 133-34) The jury could find the Park's complete failure in each
essential area constituted gross negligence.
First, the Sports Park ignored the historical risk dynamics of the ride. Sports Park
personnel understood the fourth seat was the roughest position. (TR 102, 132) The Park
understood the fourth rider was at greater risk for injury. (TR 132) The Park understood the
fourth position suffered the greatest G forces. (TR 102, 132) Still, there was no effort to
measure these forces which, according to Mr. Gordon, likely would have objectively
demonstrated the ride was too violent for even active adults. (TR 133), (Appx. 31)2 The
jury could determine the Park's disregard of the known historical dynamics of the ride
constituted gross negligence, especially where that ignorance led the Park to actually increase
the danger to public riders.
Second, the Park did no testing, analysis or research of any kind to discover the
dangers of the ride before opening it to the public. (TR 97) The Park argued the track was
tested for Olympic competition, but Mr. Pearce was not an Olympic athlete - he had no
bobsled training, and he certainly did not have the physical conditioning of an Olympic
athlete. A jury could determine the Park's theory it complied with its duty of discovery
simply by comparing Olympic athletes to public riders was so careless and reckless as to
amount to gross negligence in and of itself. Moreover, as discussed infra, the Park had a

2

Jay Gordon's report is also part of the record as Exhibit K to Mr. Pearce's Opposition

Memo.
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modified sled for the public program but absolutely no idea what effect the modifications had
on the public riders. Even if the Park did not initially understand the risk, or did not
understand the cause of the injuries that were occurring, the Park could have paused
operations to figure it out. A jury could find the Park's opening and continuance of the
public program in spite of its ignorance of the dangers of the ride was grossly negligent.
Third, the Sports Park had a duty to review available feedback on the ride's effects
on public riders. The bobsled ride had been operated and open to the public since 1997, with
the Sports Park only taking over the ride after the 2002 Olympics. (TR 134) Thus, at the
time the Sports Park took over, there was already five years of data on public effects and
injuries. Id. The Park, however, had absolutely no knowledge of injuries suffered by the
public during the previous 5 years of operation because the Park made no effort to review
accident reports, or even obtain them, from SLOC. Id.
In addition, the Sports Park did not review even its own injury reports. Park
management only reviewed incident reports at the end of each season. (TR 102) There was
no effort to identify dangers or remedy them even as they occurred. Indeed, by the time of
Mr. Pearce's injury, three persons had already suffered serious spinal injuries on the ride
without any collision, roll over or other incident. (TR 162) The trial court's treatment of this
point is a good illustration of how the trial court resolved facts in favor of the Sports Park,
not Mr. Pearce. The trial court ruled, "it appears at best for plaintiff that there were two
injuries to other riders, and it was not revealed those other participants were in the fourth
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position, nor that a fractured back was the result." (Appx. 10) (emphasis added). The court
got all three highlighted facts wrong:
•

Mr. Pearce presented three injury reports from riders during the three months
of operation preceding his ride. Mr. Pearce did not present all injury reports,
but only those for spinal injuries. The court ruled the evidence, at best,
showed two injuries. Instead, the evidence clearly showed three back injuries.
(Appx. 20, 22, 23)

•

The court ruled there was no evidence these persons were in the fourth seat.
The report for Ms. Hickey specifically stated she was "sitting in the fourth
position." (Appx. 21)

•

The court ruled there was no evidence that a fractured back was the result of
these injuries. The fact Ms. Hickey fractured her back was undisputed as her
Complaint was also before Judge Lubeck, though the Park claimed it was not
aware of the extent of her injury. The Park, however, was aware of its
employee, Mr. Kinney, and described Mr. Kinney's 2/8/2003 injury as
"compression fx vertabrae" in its Incident Log Report. (Appx. 26) The Park
described Mr. Flamm's injury as "spinal injury . . . he got jolted and felt a pop
@T-4/T-5." (Appx. 23)

These facts, and the reasonable inferences therefrom, show the Sports Park had notice
of three other serious spinal injuries before Mr. Pearce rode the bobsled. A jury could find
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the Sports Park's disregard of the quantity and severity of injuries reported by its patrons was
grossly negligent.
Mr. Pearce set forth by expert testimony how the Sports Park could have discovered
the danger and presented evidence it recklessly failed to do so. However, the trial court
improperly ignored the Sports Park's duty to discover by simply disregarding the testimony
of Mr. Gordon and Dr. France. The trial court's brief comment stated only, "[t]he expert
opinions of plaintiff do not opine on the standard of care in such an industry." (Appx. 11)
The Park's briefing added only, "Messrs. France and Gordon provide no analyses of the
[Sports Park's] compliance or failure to comply with the applicable standards of care,
whatever they may be, either regarding warnings, the bobsleds, or operation of the track."
(TR170)
The standard of care is established by Utah law. "[W]e hold that the care required of
amusement ride operators is the care that reasonably prudent persons would exercise under
the circumstances . . . commensurate with the dangers and risks created by the ride." Lamb,
869 P.2d at 931. It is the same standard for all industries. "The care to be exercised in any
particular case depends upon the circumstances of that case and on the extent of foreseeable
danger involved and must be determined as a question of fact." Williams v. Melby, 699 P.2d
723, 727 (Utah 1985). Therefore, Mr. Pearce did not need to present evidence peculiar to
some "bobsled industry," but instead needed to present evidence the Sports Park acted
unreasonably in the circumstances.
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As set forth below, Mr. Gordon testified the Sports Park acted unreasonably by not
testing the ride, by ignoring the alarming rate of significant injuries, and by not taking any
measures to reduce or prevent such injuries. Dr. France additionally testified the Sports
Park's positioning and instructions to the fourth rider actually increased his risk of injury and
it was the Park's self-imposed ignorance of no testing, analysis or evaluation of the ride
which led to the dangerous condition of the fourth position. Thus, contrary to the Sports
Park's assertion, Mr. Pearce's experts did indeed provide analysis of the Park's "compliance
or failure to comply with the applicable standards of care."
In so doing, Mr. Pearce's experts satisfied the mandates of this Court in stating their
conclusions. In Butterfield v. Okubo this Court held to withstand a motion for summary
judgment, "affidavits must include not only the expert's opinion, but also the specific facts
that logically support the expert's conclusion." 831 P.2d 97,104 (Utah 1992). Mr. Gordon
and Dr. France complied with Butterfield by setting forth both their conclusions and
supporting facts.
Mr. Jay Gordon:
Mr. Gordon, with fifteen years experience in testing and evaluating amusement rides
and risk, concluded:
1) if the Sports Park had tested the bobsled ride it would have likely determined the
ride dynamics, particularly those of the fourth seat, fell outside "an acceleration-time
envelope appropriate for the general population of active adults;"
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2) even without testing, the Park's injury complaints demonstrated a significant injury
rate of 1 in 350 and continued operation of such a ride showed "extreme disregard for their
patron's health and safety;" and
3) the Park's significant injury rate indicated remedial/preventative measures were
required. (Appx. 31)
Mr. Gordon was required to cite specific facts in support of his conclusions. Mr.
Gordon cited the following facts:
cumulative industry experience forms the foundation for determining the
appropriateness and tolerability of the motion dynamics of a particular ride;
rides that provide, year after year, a thrilling patron experience with few if any
patron complaints or injuries is unlikely to produce a sudden, significant
increase in complaints absent some significant change in the ride dynamics;
likewise, a ride that currently produces significant patron complaints and
injuries is likely to continue to produce the same results unless remedial or
preventative measures are taken to change the ride dynamics;
between December 17, 2002 and December 28, 2003 a total number of 1705
public patrons rode the bobsled ride;
five (5) patrons experienced severe back injuries (does not include other
injuries such as wrist, head and shoulder);
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•

patrons on the bobsled ride suffered significant spinal injury at an approximate
rate of 1 in 350;3

•

in comparison, in 2003, the injury rate (for all injuries - not just spinal injuries)
for fixed-site amusement rides was 1 in 385,000. (Appx. 29-31)

Here, Mr. Gordon provided the factual basis for his conclusion the bobsled ride posed
extreme dangers to the public far in excess of other amusement facilities. His testimony,
therefore, was sufficient to raise an issue of fact whether the Sports Park was grossly
negligent in failing to discover the dangers of its ride.
Dr. Paul France:
Dr. France opined the Sports Park:
1) placed the riders in the fourth seat in an orientation to be more vulnerable to injury;
and
2) the Park's lack of examination of the ride with any scientific scrutiny likely caused
the Park to increase the risk of injury to public patrons. (Appx. 42-43)4
Dr. France based his opinions on the following facts:

3

Mr. Gordon's report reviewed accidents through December, 2003 because that is the
date Mr. Ken Thorell, plaintiff in a sister action, suffered the same injury in the fourth seat.
Here, Mr. Pearce set forth the numbers for the date he rode the bobsled in February of 2003. By
that date, the Sports Park had had 797 total public riders - Mr. Pearce being the fourth to
complain of spinal injury. Hence, as argued below, the significant injury rate following Mr.
Pearce's ride was 1 in every 200 or 1 of every 66 fourth seat riders. Immediately before his ride,
the ratio was 1 in every 266 as used here. Both rates far exceed Mr. Gordon's finding that 1 in
every 350 was unacceptable.
4

Dr. France's report is part of the record as Exhibit G to Mr. Pearce's Opposition Memo.
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•

the ride included a rapid onset of centrifugal force (up to five Gs) in some
curves of the track;

•

even a healthy rider in the fourth position, due to positioning, was exposed to
sufficient forces to produce soft tissue injuries and vertebral fractures in the
mid back region;

•

the positioning/instructions leading to these injuries included:

•

leaning forward and accentuated rotated low back position of the fourth rider
related to being instructed to have flexed knees, to sit back against the back
board, to lean forward, and to reach for the handles;

•

being instructed to not resist a forward lean tendency; and
the flexion space created by sitting back away from the third rider
no testing was conducted to determine the G-force levels for different rider
positions or to understand the proper positioning of riders to reduce injury
potential;
no steps were taken to characterize the ride for injury risk, adequacy and need
for restraint or unique rider positioning, or proper periodic instrumented
certification. (Appx. 34-42)

Here, Dr. France also stated the facts in support of his conclusion the Park's selfimposed ignorance actually increased the danger to public riders. His factually supported
conclusions are sufficient to raise an issue of fact whether the Sports Park was grossly
negligent in failing to discover the dangers of its ride.
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In Williams v. Melby, 699 P.2d 723 (Utah 1985), plaintiff, who stumbled and fell out
a third story window, submitted an expert affidavit in opposition to summary judgment.
Plaintiffs architect testified the window was negligently designed and constructed which
led to plaintiffs injuries. He supported this conclusion by noting the window design
increased the risk of someone stumbling and falling outward because the window sill was at
knee height and protruded into the room. The third story location of the window posed a
potential threat to occupants. This Court overturned the trial court's grant of summary
judgment finding the architect's affidavit sufficient to raise issues of fact as to the builder
and owner's negligence.
Similar issues of fact have been raised in this case. The evidence the Sports Park
failed to undertake any analysis of the historical dynamics of the ride, failed to do any testing
of the ride and its modified sled, and ignored significant injury rates, in addition to the factual
questions raised by Mr. Gordon and Dr. France, all defeat summary judgment. There is
admissible evidence the Sports Park was sufficiently reckless in not discovering the dangers
of its ride and sled to present a claim of gross negligence to the jury.
c.

Whether the Sports Park was Grossly Negligent in Breaching its
Duty to Safeguard Public Patrons is a Question of Fact for the Jury

The Sports Park had a duty to safeguard its public patrons from injury. Sports Park
personnel understood the fourth seat was the roughest position. (TR 102, 132) The Park
understood the fourth rider was a greater risk for injury. (TR 132) The Park understood the
fourth position suffered the greatest G forces. (TR 102, 132) The ride had a significant
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injury rate just for back injuries of 1 in 266. (TR 134) The ratio of spinal injuries to just
fourth seat riders is even greater.
In Alder v. Bayer Corp., this Court ruled a supplier has a duty to "use reasonable care
to safeguard against the danger [of its products]." 2002 UT 115 at TJ38. There, x-ray
technicians were exposed to chemical poisoning due to inadequate ventilation of x-ray
processing equipment. In reversing summary judgment on defendant's duty to safeguard,
this Court stated "a jury could find that [defendant] breached its duty by failing to take
reasonable measures to prevent the exposure." Id. Here, not only did the Sports Park fail to
undertake any measures to prevent injuries to riders in the fourth seat, it actually increased
the public's exposure to injury by its self-imposed ignorance. (TR 132)
Mr. Pearce presented sufficient evidence there were readily available means to
alleviate or completely eliminate the risk of spinal injury, including in the fourth position.
Dr. France opined the risk could be greatly reduced by simply having the fourth rider adopt
a more upright posture, pushing off the handles and not flexing the spine. (TR 132) This
improved positioning was clearly possible because the Sports Park currently instructs the
fourth riders to sit in this recommended position. Id.
The risk could also be completely eliminated by running the sleds without a fourth
rider, or at least without a public patron in the fourth position. The Sports Park could
eliminate any rider from the fourth position because, unlike competition sleds in which the
brake is operated by the fourth rider, the Park's public sleds are modified to allow the driver
to both steer and brake the sled from the first position. (TR 133) The Park historically runs
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sleds without a fourth rider when there are not enough riders or someone drops out. Id.
Also, the Park can run the sleds with a professional brakeman in the fourth seat, having the
public ride in only the safer second and third positions. The Sports Park is aware other
bobsled tracks, such as Lake Placid, operate in this manner. Id.
Whether the Sports Park should have adopted these readily available means to
safeguard patrons is a question of fact. Whether the Park sufficiently understood the risks
of the fourth position and the cause of the injuries is a question of fact. Whether the Park had
sufficient notice of recurring fourth rider injuries is a question of fact. The trial court
improperly resolved all these questions against Mr. Pearce to dismiss his claims on summary
judgment. Mr. Pearce is entitled to have a jury determine these questions and
rule whether the Sports Park's conduct was grossly negligent.
d.

Whether the Sports Park was Grossly Negligent in Breaching its
Duty Not to Increase the Risk to Patrons is a Question of Fact for
the Jury

The Sports Park had a duty to exercise reasonable care to ensure it did not increase
the dangers of the bobsled ride. This Court adopted §323 of the Restatement in DCR Inc,
663 P.2d at 436. Pursuant to §323, the Sports Park "is subject to liability . . . for physical
harm resulting from [its] failure to exercise reasonable care to perform [its] undertaking, if
(a) [its] failure to exercise such care increases the risk of harm." Restatement (Second) of
Torts §323(a). Here, the Sports Park had complete control of the ride including its starting
point, speed, incline and conditions. The Park also controlled who sat where in the sled and
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how patrons were physically positioned. In fact, the Sports Park used a modified public sled
which included handles for the fourth rider and instructed the fourth rider to arch forward to
grasp those handles. (TR 131)
The Sports Park was grossly negligent in not discovering the increased the risk of
spinal injury it was causing patrons in the fourth seat. Indeed, the Sports Park management
was so completely ignorant of the forces on the fourth seat riders and how to protect such
riders, the Park believed its instructions minimized the risk, though the general manager
admitted he had no idea how that would be the case. (TR 132) Here, the Sports Park did no
testing or evaluation of its modified sled, its effects on the public, or the effects of the G
forces on the fourth rider in its modified sled. A jury could find the Park recklessly increased
the risk of injury to the public.
e.

Whether the Sports Park was Grossly Negligent in Breaching its
Duty to Warn is a Question of Fact for the Jury

The Sports Park had a duty to warn of dangers that were not obvious to participants.
The Park undertook this duty as a supplier and landowner. First, § 388 and § 392 of the
Restatement imposed a duty on the Sports Park as supplier of the bobsled to inform Mr.
Pearce of the dangers of the fourth position. In Alder v. Bayer, 2002 UT 115, ^J 34, this Court
looked at a supplier's duties under § 388, and specifically the duty to "inform [the user] of
[the chattel's] dangerous condition or of the facts which make it likely to be dangerous." The
duty under §392 is very similar. InGroenv. Tri-O-Inc, 667 ?.2d59&, 601 (Utah 1983), this
Court upheld a jury instruction based on § 392 stating the supplier had a duty to inform the
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customer "of any known defects or facts that would affect the reasonable safety of the
[chattel]."
The trial court ruled Mr. Pearce's failure to warn claim "appealed] without merit"
because the Sports Park had no notice the fourth seat was dangerous. (Appx. 10) Evidence
the Park knew the fourth seat was dangerous was set forth in the preceding sections and, at
least, presents a question of fact on this issue. But, more importantly, the Sports Park cannot
avoid a duty to warn by self-imposed ignorance. Section 392 clearly provides for liability
where the supplier's failure to warn " is due to his failure to exercise reasonable care to
discover its dangerous character or condition." Restatement (Second) of Torts §3 92(b). The
Sports Park, therefore, cannot claim it had no notice of the dangers of the fourth seat because
it did no testing and ignored its own injury reports.
Thus, a jury could determine the Sports Park was grossly negligent in failing to warn
Mr. Pearce. In Alder, defendant argued the hospital had been warned its x-ray processing
equipment needed adequate ventilation. This Court found, however, "that warning arguably
falls short of informing the [plaintiffs] of the facts which made the . . . machine 'likely to be
dangerous.'" 2002 UT 115, ^j 38. In other words, the adequacy of the warning was a question
of fact that should not have been resolved on summary judgment. This Court went on to
note, "[t]hese facts could be found to include disclosure of the specific, serious, long-term
effects of chemical exposure, since that was the real danger and the one giving rise to the
alleged injuries." Id. (emphasis added).
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Here, Mr. Pearce presented evidence the Sports Park did not inform him of the
specific facts that made the fourth seat dangerous. The Park's track manager testified riders
in the fourth seat are not told of the increased dangers of the fourth seat. (TR 132)
According to Dr. France, the biomechanic factors that combine to make the fourth position
the most dangerous "are not inherently obvious to a normal rider." (Appx. 42) Rather,
public patrojis are only told they could experience 3-5 G forces. (TR 130-31) According to
Dr. France, this instruction "was lacking in detail that would describe what hazards were
inherent in experiencing 5 g's of spinal compression." (Appx. 42) Further, "[i]t did not
describe the directionality of the G-force application and show how such application may
effect the body." Id. This evidence created a question of fact.
Moreover, public patrons being placed in the fourth seat by the Park were not told of
the kind or number of injuries sustained by riders in the fourth seat. (TR 133) They were
not told the second and third positions were much safer. (TR 132) Mr. Pearce was not told
that over the last three months of operation 1 out of every 266 patrons suffered a spinal injury
despite "routine" rides. (TR 133) The Sports Park did nothing to warn Mr. Pearce of the
specific dangers of the fourth seat or even inform him of other options such as riding in the
far safer second or third positions. A jury could find the Sports Park's failure to warn Mr.
Pearce of these risks and injuries was grossly negligent.
In addition to the duties of a supplier, the Sports Park also had a duty to warn as a
landowner. This Court recently had occasion to reaffirm Utah's adoption of §343 of the
Restatement and a landowner's duty to "protect invitees against dangers of which they are
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unaware . . ." Hale v. Beckstead, 2005 UT 24, ^27; 116 P.3d 263. Comment (f) to §343
clearly extends this duty to appliances used on the land. The comment uses the example of
a gas stove in an unventilated bathroom. Here, the appliance is a bobsled. As with §388 and
§392 above, the Sports Park had an affirmative duty to exercise reasonable care to discover
the dangers on the land and its appliances before opening it to business invitees. §343(a).
Thus, the Park cannot hide in self-imposed ignorance.
Here, the Park's failure to warn presents a question of fact as to gross negligence.
According to this Court, "If... a landowner has knowledge of an uncommon, hidden peril
or danger on the land that is not inherent in the use to which the land is put and that would
not be reasonably discovered or avoided by a trespasser, the landowner's failure to warn or
guard against such a danger could amount to willful, wanton, or malicious inaction."
Golding v. Ashley Cent. Irr. Co., 902 P.2d 142, 145 (Utah 1995)(finding trespasser charged
with knowledge of submerged debris, spillway and pump as common hazards of canal). As
discussed at the outset, willful injury is beyond gross negligence on the continuum.
Moreover, Golding describes the duty to a trespasser, the Park's duty to its paying customers
is much greater. Therefore, the Sports Park cannot fulfill its duty to warn of dangers by
posting meaningless generalizations such as, "You could suffer illness, severe injury or even
death by coming on this property." Such a warning does nothing to warn of uncommon,
hidden perils or dangers.
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The Sports Park's failures in regard to Mr. Pearce go far beyond mere negligence.
Whether they amount to gross negligence is a question for the jury to determine. Therefore,
Mr. Pearce must be allowed to proceed on his claim of Gross Negligence.
III.

MR. PEARCE MAY PURSUE A NEGLIGENCE CLAIM BECAUSE
THE SPORTS PARK'S USER AGREEMENT IS VOID AS
UNCONSCIONABLE AND CONTRARY TO PUBLIC POLICY

In addition to his claim for gross negligence, Mr. Pearce may pursue a negligence
claim despite the Sports Park's User Agreement. Indeed, the basis for the gross negligence
claim demonstrates why the User Agreement should be declared void. This Court has
recognized Utah does not have a precise definition of "public policy," but did favorably cite
the following: "By 'public policy' is intended that principle of law which holds that no
citizen can lawfully do that which has a tendency to be injurious to the public or against the
public good." Berube v. Fashion Centre, Ltd., Ill P.2d 1033, 1042 (Utah 1989).
Exculpatory agreements for recreational activities must balance two public policies
- the freedom to contract for desired amusement and the provider's duty to make his
premises and services safe for public use. The User Agreement here improperly tips this
balance too far by using an adhesion contract to shift to the public the burden of inspection
and discovering defects and somehow protecting themselves therefrom when they have no
control over the ride nor knowledge of the dangers.
In response, Mr. Pearce proposes this construct: Where a provider of a recreational
activity knows, or should know, of a substantial risk of serious injury which is not an obvious
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or inherent risk of the activity, the provider cannot contract around the risk unless
meaningfully disclosed and assumed. Under tort theory, the recreation provider has a duty
to discover risks. When such are otherwise unknown to the public he has a duty to safeguard
against the risks or warn the public of the risks. If the provider chooses not to do so, he may
allocate that risk to the public under contract law ONLY by making meaningful disclosure
of the risk. A general exculpatory agreement that makes the public assume the risk of
negligence and injury without any meaningful disclosure is unenforceable. The Park's User
Agreement violated this public policy.
This construct contains three elements. The Sports Park knew or should have known
of the substantial risk of serious injury; the risk was not obvious or inherent in the activity;
and the Park did not meaningfully disclose the risk.
Knowledge of Substantial Risk of Serious Injury
The purpose of this first element is to avoid the invocation of public policy exceptions
for de minimus concerns. Every recreational activity exposes participants to myriad potential
risks and injuries. It would not be prudent to require providers to warn of every conceivable
risk. On the other hand, general exculpatory warnings such as "this ride contains risks" and
"you could be injured" offer no meaningful information. This element strikes a proper
balance limiting the risks which require warning while offering truly valuable information.
Mr. Pearce presented evidence the Sports Park knew the fourth seat presented a
substantial risk of serious injury. At the time Mr. Pearce rode the bobsled, 1 in every 266
riders had suffered spinal injury, the fourth position clearly being the most dangerous and
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susceptible to these injuries. The facts and inferences viewed in the light most favorable to
Mr. Pearce established two spinal compression fractures and another "jolt" or "pop" at
T4/T5. The Sports Park admitted it knew the fourth seat was the roughest and most
dangerous. A jury could find this first element was satisfied.
Risk not Obvious nor Inherent
The purpose of this second element is avoid unnecessary intrusion into other
established principles. As discussed in Hale v. Beckstead, landowners have no duty to warn
of open and obvious dangers. This maxim would be preserved. Likewise, the public policy
of this State seems to protect recreation providers from liability for inherent risks. See e.g.
UCA §78-27-52, et seq. Recreational activity cannot be made completely safe, but there is
no reason to immunize providers from their own negligence.
It is undisputed Mr. Pearce was never informed of the risk the Park's negligence had
created a substantial risk of serious injury in the fourth seat on even routine rides. Mr. Pearce
presented evidence this risk was not obvious. Mr. Pearce testified nothing the Sports Park
told him about the ride prepared him for the violence of the experience. (TR 130) At no
time prior to the ride did he understand his back could be broken simply by the G forces of
the ride absent some collision or tipping over of the sled. (TR 131) Three other riders
testified likewise. Id. As stated infra, the Park's modification of the sled and instructions
to riders actually increased the risk of spinal injuries in the fourth position. Riders in the
fourth seat were not told of the increased dangers of the fourth seat and the biomechanic
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factors that combine to make the fourth position the most dangerous "are not inherently
obvious to a normal rider." (Appx. 42) Therefore, a jury could find the risk was not obvious.
Mr. Pearce also presented evidence the risk was not inherent. The Utah Supreme
Court defined "inherent risks" in Clover v. Snowbird Ski Resort, 808 P.2d 1037, 1047 (Utah
1991) as risks which "cannot be alleviated by the use of reasonable care." (Emphasis added).
Thus, the negligence of the provider can never be an inherent risk. Here, Mr. Pearce's injury
was not caused by an inherent risk because it could have been alleviated or eliminated. As
discussed infra, the Sports Park failed to use any semblance of reasonable care to design and
construct a safe ride, to discover the dangers of the ride, to safeguard against the dangers of
the ride or to warn the public of the dangers. In fact, the Park actually increased the danger
to the public. Mr. Pearce could have been seated in the much safer second or third positions,
he could have been positioned properly in the fourth seat to withstand the G forces, or the
Park could eliminate the fourth seat entirely either by having a professional brakeman or just
not using a fourth rider. The Park's negligence, either in failing to understand the risk or
alleviate it, is not an inherent risk. The jury could thus find the risk was not obvious or
inherent.
Meaningful Disclosure
This final element balances the right to contract with the important public policies
underlying the law of negligence liability. Allowing a party to broadly innoculate itself from
all negligence claims simply by having patrons "assume the risk" of all injuries and all risks,
known or unknown, denies the purpose of tort liability in the first place. "[T]he law does not
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look with favor upon one exacting a covenant to relieve himself of the basic duty which the
law imposes on everyone: that of using due care for the safety of himself and others." Union
Pacific Railroad Co. v. El Paso Nat. Gas Co., 408 P.2d 910, 913 (Utah 1965). Utah
disfavors exculpatory agreements specifically because "one might be careless of another's
life and limb, if there is no penalty for carelessness." Hawkins v. Peart, 2001 UT 94, ^13;
Bishop v. Gentec, Inc., 2002 UT 36, ^19. This exact scenario played out here, where the
Sports Park undertook no analysis of the effects of its ride on the public, ignored the
historical dynamics of the ride, failed to undertake any measures to safeguard the public
(instead actually increasing their risk of injury), and did nothing to warn the public of the
danger.
The Sports Park made an interesting statement below when it argued, "[t]his is not a
case where the [Park] acted on a whim, threw a bobsled run together and invited the public
for a quick slide down the mountain." (TR 115) While the point is open to debate, the more
important point is the trial court ruled the Sports Park could do exactly that. The trial court
ruled the only thing the Sports Park had to do to open for business was draft a broad release
that would dump all the costs of safety testing, analysis, research, design, construction and
maintenance on the public.
The Vermont Supreme Court in Dalury v. S-K-I, Ltd., 670 A.2d 795 (Vt. 1995),
articulated why it's a bad idea.

"The policy rationale is to place responsibility for

maintenance of the land on those who own or control it, with the ultimate goal of keeping
accidents to the minimum level possible." Id. at 799. The Court's reasoning is simple,
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"Defendants, not recreational skiers, have the expertise and opportunity to foresee and
control hazards, and to guard against the negligence of their agents and employees. They
alone can properly maintain and inspect their premises, and train their employees in risk
management. They alone can insure against risks and effectively spread the cost of insurance
among their thousands of customers." Id. On the other hand, the general public "are not in
a position to discover and correct risks of harm, and they cannot insure against the ski area's
negligence." The Court properly concluded, "It is illogical, in these circumstances, to
undermine the public policy underlying business invitee law and allow skiers to bear risks
they have no ability or right to control." Id.
As articulated by the Connecticut Supreme Court, "it is consistent with public policy
'to posit the risk of negligence upon the actor' and, if this policy is to be abandoned, 'it has
generally been to allow or require that the risk shift to another party better or equally able to
bear it, not to shift the risk to the weaker bargainer.'" Hanks v. Powder Ridge Rest. Corp.,
885 A.2d 734, 742 (Conn. 2005); quoting Tunkl v. Regents of the University of California,
383 P.2d 441 (Cal. 1963). Thus, before a party would be allowed to relieve itself of all
responsibility to take even the most basic precautions for the public's safety, this element
would simply require a meeting of the minds on fairly entered into contract terms. Without
meaningful disclosure and a fair meeting of the minds, the contract is unconscionable.
Utah has not dealt with exculpatory agreements for recreational activities in the adult
patron context, but this construct is consistent with Utah law. In Utah, the foundation of any
contract is a meeting of the minds. This Court, in reviewing the unconscionability of
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contracts, taught, "[t]he policy underlying the rule is that virtually all contracts involve the
assessment of risks... Assessment of such risks is intrinsic to the process of contracting and
affects the terms on which contracts are entered into." Resource Mgmt. Co. v. Weston Ranch
&LivestockCo, Inc., 706P. 2d 1028,1043 (Utah 1985). The substantial risk of serious injury
cannot be "assessed" without meaningful disclosure. Mr. Pearce, absent meaningful
disclosure, had no basis to opt out of the ride, he could not safeguard himself from the danger
(by sitting the second or third positions), nor could he knowingly waive or release the Park's
negligent conduct.
Here, by the time Mr. Pearce sat in the fourth seat, three persons had suffered serious
spinal injuries on the ride without any collision, roll over or other incident just in the last
three months. (TR 134) The Park's improper positioning of the fourth rider was such their
spine could not withstand the G forces. (TR 131) As a result, lout of every 266 riders
suffered a significant spinal injury without any collision, tipping over, falling out, or any
incident whatsoever. (TR 134) Mr. Pearce was the fourth rider to suffer such injury out of
only 797 total public riders. Id. These facts were known only to the Park.
This is akin to standing in line at Disneyland behind 1000 people. Before you get to
the front of the line, 4 people have been taken to the hospital with the same serious injury just
from riding the ride. Would that be information you should have to assess the risk of that
ride? Can you be said to have assumed the risk of the park's negligence without that
information? Of course not. The risk is so substantial, significant, and unknowable to the
patron that it must be disclosed for the patron to ever be said to have assented to accept it.
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As one leading commentator stated, "where an aggrieved party is ignorant of the risk
involved, ignorant of the contract terms which transfer or allocate that risk and/or lacks
alternative terms for that risk allocation, the contract or clause may be unconscionable and
unenforceable." Fort, UNDERSTANDING UNCONSCIONABILITY: DEFINING THE
PRINCIPLE, 9 Loyola U.Chi.L.J. 765, 798 (1978).
In Hawkins v. Peart, 2001 UT 94; 37 P.3d 1062, this Court laid the groundwork for
this public policy analysis, though it did not reach the question having ruled on other
grounds. Under a Tunkl v. Regents of the University of California construct,5 the Sports
Park's User Agreement is clearly unenforceable under four of the six factors. Specifically,
the Sports Park advertises its willingness to provide bobsled rides for any member of the

5

As set forth by Justice Durrant in Hawkins, 2001 UT 94, 1J9, fn. 3:

[T]he attempted but invalid exemption involves a transaction which exhibits
some or all of the following characteristics. [1] It concerns a business of a type generally
thought suitable for public regulation. [2] The party seeking exculpation is engaged in
performing a service of great importance to the public, which is often a matter of
practical necessity for some members of the public. [3] The party holds himself out as
willing to perform this service for any member of the public who seeks it, or at least for
any member coming within certain established standards. [4] As a result of the essential
nature of the service, in the economic setting of the transaction, the party invoking
exculpation possesses a decisive advantage of bargaining strength against any member
of the public who seeks his services. [5] In exercising a superior bargaining power the
party confronts the public with a standardized adhesion contract of exculpation, and
makes no provision whereby a purchaser may pay additional reasonable fees and obtain
protection against negligence. [6] Finally, as a result of the transaction, the person or
property of the purchaser is placed under the control of the seller, subject to the risk of
carelessness by the seller or his agents.
Tunkl v. Regents of Univ. of California, 383 P.2d 441, 445-46 (1963)
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public over the age of 16. (Appx. 44)6 The Park holds a decisive bargaining advantage.
There are only 3 rides in North America, the next nearest ride being Lake Placid. (TR 93)
The User Agreement is a standardized adhesion contract. It states if you "DO NOT sign this
document... you ... will NOT be authorized to use the Sports Facilities." (Appx. 18)7 The
Agreement further forbids any alterations. There is no option to pay an additional fee to gain
protection against negligence. Finally, the public patron is placed under the complete control
of the Sports Park. The Park determines where each patron will sit in the sled and the patron
has no control over the sled, the design of the run, the starting point, speed, incline or any
other facet of the ride. They are instructed only to get in and hold on.
The factors in question are the first two Tunkl factors concerning the public interest
in the activity. In Russ v. Woodside Homes, Inc., 905 P.2d 901, 907 (Ut.App. 1995), the
Court of Appeals found a home builder did not provide essential public sendees such as to
warrant Tunkl type scrutiny. Many courts have followed similar reasoning in upholding
recreation releases. See e.g. Jones v. Dressel, 623 P.2d 370, 376 (Colo. 1981); Milligan v.
Big Valley Corp., 754 P.2d 1063, 1066-67 (Wyo. 1988).
Other cases, however, have rejected such a narrow focus on the essential public
services, instead "considering the totality of the circumstances of any given case against the
backdrop of current societal expectations." Hanks, 885 A.2d at 744; quoting Wolf v. Ford,
644 A.2d 522 (Md. 1994) and Dalury, 670 A.2d 795 (Vt. 1995). In these cases, where the
6

These materials are also part of the record as Exhibit H to the Sports Park's Memo.

7

The User Agreement is part of the record as Exhibit L to the Sports Park's Memo.
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defendant holds itself out to the public as the provider of safe, recreational activity it
sufficiently effects the public interest. "[W]hen a substantial number of such sales take place
as a result of the seller's general invitation to the public to utilize the facilities and services
in question, a legitimate public interest arises." Dalury, 670 A.2d at 799. The public interest
is further implicated where the provider, after extending a general invitation, then presents
the public with an adhesion contract disclaiming all liability in order to participate.
The trial court's ruling in this case allows recreation providers such as the Sports Park
to operate a simple bait and switch. The Sports Park operates a facility built by the State of
Utah (TR 93) and advertises the bobsled ride as fun, exciting and safe for the general public.
The general public is told it's the "ride of a lifetime." (Appx. 47) Mr. Pearce was told in
effect, "it will be the most exciting roller coaster ride you've been on." (Appx. 49)8 It was
only when Mr. Pearce arrived at the facility that the Park presented its "take or leave it" User
Agreement. There was no explanation, no option to alter the agreement or pay for protection,
and certainly no meaningful explanation of the substantial risks the Park had shifted to him.
If all users of the bobsled, as a group, could sit down and negotiate the User Agreement the
Sports Park would never get away with a provision disclaiming all responsibility for their
safety. But it is the fact the public has no bargaining power in this situation that heightens
the need for meaningful disclosure to allow each rider any real means to protect him or
herself.

Mr. Pearce's deposition is part of the record as Exhibit A to the Sports Park's Memo.
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Public policy - "that principle of law which holds that no citizen can lawfully do that
which has a tendency to be injurious to the public ..." Berube, 111 P.2d at 1042. Utah law
further disfavors efforts by one party to relieve itself of its duty to use reasonable care to
protect others. Hence, providers of recreational activities should not be allowed to use
suspect, adhesion contracts to completely deprive the public of the exercise of even the most
basic, reasonable safety precautions.
Yet, recreational exculpatory contracts should not be per se unenforceable as are those
involving an essential service provider. Rather, recreational exculpatory contracts could be
upheld, but only where a meeting of the minds created a fair agreement. In other words,
known risks of serious injury must be meaningfully disclosed to be released, waived or
assumed.
Here, Part I of the Park's User Agreement is headed: Assumptions of Risks. The
patron assumed the "inherent risks and dangers" of using the Park's facilities, including "use
of ski tows; collision with structures and devices; risk-creating weather conditions and
variations in terrain; accidents by other users of the Sports Facilities; failure to follow safety
procedures, or to stay within ability or control; limits or defects in the Sports Facilities."
(Appx. 18) Nowhere did the patron assume the risk of the Sports Park's negligence.9

9

In Part III of the User Agreement, the Park argues the patron releases the Park from any
claims for negligence. This is different from assuming the risk of the Park's negligence under
Parti.
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The trial court ruled Mr. Pearce assumed the risk of the Park's negligence in Part I
because the User Agreement stated "many, unnamed things may go wrong resulting in injury
and the participant waives recovery concerning any risk." (Appx. 13) However, under Utah
law, an intent to assume the risk of another's negligence can not be implied, but must rather
be "clearly expressed." Bishop, 2002 UT 36 at ^9. Therefore, the risk that the Park's
negligence created a substantial risk of serious injury in the fourth seat on even routine rides
was not assumed.
The trial court circumvented any meaningful disclosure by relying on the Park's mere
recitation of possible injuries ("illness, severe injury or even death"). Under Utah law, "the
essential elements of assumption of risk are (1) knowledge of a danger and, (2) a free and
voluntary consent to assume it." Meese v. Brigham Young Univ., 639 P.2d 720, 724 (Utah
1981). In Meese, the Court refused to find that a novice skier, as a matter of law, would
assume the risk that bindings on rental skis could be adjusted improperly. The "risk" was the
maladjusted bindings, not injury. Similarly, there was no assumption of the risk in Ghionis
v. Deer Valley Resort Co., Ltd., 839F.Supp. 789,794 (D.Utah 1993), where plaintiff testified
she was unaware of the risk that rented ski bindings could be incompatible with her boots.
Again, the risk was incompatibility, not personal injury.
Likewise, the Sports Park knew the fourth seat exposed the rider to a greater risk than
the second or third seats. (TR 132) It did nothing to warn Mr. Pearce of such dangers or to
mitigate against them. 1 d. It would be unconscionable to hold Mr. Pearce assented to release
the Park from a risk which he could not have known about but that was known to the Park
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and could have been prevented. Moreover, where the known risk routinely causes serious
injury, it must be disclosed to allow7 Mr. Pearce to assess the risks of the ride and the contract
he is supposedly making. As stated by Professor Calamari in his Hornbook series, "equity
continues to apply the generalized concept of unconscionability when circumstances warrant,
refusing to enforce a contract unless it is fair and open, and in regard to which all material
matters known to each have been communicated to the other." Calamari & Perillo,
CONTRACTS (3rd Ed. 1995) at 400 (emphasis added). Because the specific risk of sitting
in the fourth seat, increasing the rider's risk of serious injury, was known to the Park and not
meaningfully disclosed the contract is unconscionable and User Agreement cannot be
enforced.
In this case, Mr. Pearce presented evidence the Sports Park knew of a substantial risk
of serious injury. Mr. Pearce presented evidence the risk was not obvious nor inherent.
Finally, Mr. Pearce presented evidence the Sports Park did nothing to meaningfully disclose
the risk which would allow Mr. Pearce to either opt out of the ride, protect himself by
changing positions, or assume or waive the risk. Therefore, a jury could determine the User
Agreement was unenforceable.
IV.

THE USER AGREEMENT IS UNENFORCEABLE, AS WRITTEN, TO
RELEASE THE SPORTS PARK FROM ITS OWN NEGLIGENCE

Even if not rejected on public policy grounds, the User Agreement does not release
the Sports Park from its own negligence. As discussed above, Utah does not favor
exculpatory agreements. See Union Pacific Railroad Co., 408 P.2d at 913; Hawkins, 2001
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UT 94, ^[13; Bishop, 2002 UT 36, ^fl9. Therefore, the User Agreement is strictly construed
against the Sports Park. Zollman v. Myers, 797 F.Supp. 923, 926 (D.Utah 1992). Further,
"one principal that permeates all of the cases . . . is that a release, to be enforceable, must at
a minimum be unambiguous, explicit, and unequivocal." Id. The Sports Park's Agreement
does not meet this minimum threshold.
Strictly construed against the Park, the User Agreement is ambiguous because it
preserves negligence claims in Part I but, according to the trial court, waives those claims in
Part III. Any ambiguity makes the User Agreement unenforceable against Mr. Pearce.
Zollman, 797 F.Supp. at 927. Three rules of contract construction demonstrate ambiguity
here. First, "a cardinal rule in construing a contract is to give effect to the intentions of the
parties." Id. Second, intent is primarily determined by reference to the agreement itself."
Id. Third, "a court must attempt to construe the contract so as to harmonize and give effect
to all of [its] provisions." Dixon v. Pro Image Inc., 1999 UT 89, ^ 14; 987 P.2d 48, 52.
Here, in Part I, patrons assumed risks such as collision, weather conditions, tipping
over or falling out of the sled. They also assumed inherent risks - which necessarily exclude
negligence. No where in Part I did patrons assume the risk of negligence and Utah will never
simply infer such an assumption. Rather, as stated in Bishop, "[w|ithout [a clear and
unequivocal] expression of intent, the presumption is against any such intention, and it is not
achieved by inference or implication from general language." 2002 UT 36, ^[19 (internal
citations omitted). Under Part I, patrons were asked to assume numerous risks, but they were
never asked to assume the risk of the Sports Park's negligence.
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According to the trial court, however, patrons released the Park from all negligence
claims further down in the User Agreement under Part III. (Appx. at 14-15) There is no way
to read Parts I and III together to "harmonize" and "give effect" to each provision. Therefore
the User Agreement is ambiguous.
Mr. Pearce understood and assumed certain risks of bobsledding in Part I. Those risks
included a collision or tipping over of the sled. He never intended to assume the risk of the
Park's negligence. (TR 130)

Under Part I, he was never asked to do so. Had the Sports

Park wanted Mr. Pearce and other public patrons to freely assume the risk of its own
negligence, such could have been included in Part I. Yet, clearly under Part I of the User
Agreement, Mr. Pearce reserved negligence claims against the Park.
Under Part II of the User Agreement, Mr. Pearce was told he was consenting to first
aid and to have his picture taken. Then, according to the trial court, the 111 word sentence
of single spaced type in Part III10 sufficiently informed him of the fact the Park was greatly
expanding its immunity from the assumed risks discussed in Part I to now cover all risks,
including its own negligence.

10

The sentence reads: "TO THE FULLEST EXTENT PERMITTED BY LAW, I
HEREBY RELEASE, WAIVE, COVENANT NOT TO SUE, AND DISCHARGE THE UAF
AND ALL OF ITS TRUSTEES, DIRECTORS, MANAGERS, OFFICERS, EMPLOYEES,
VOLUNTEERS, AGENTS AND REPRESENTATIVES (COLLECTIVELY, THE
'RELEASEES') FROM ANY AND ALL LIABILITY, CLAIMS, DEMANDS, AND CAUSES
OF ACTION WHATSOEVER ARISING OUT OF OR RELATED TO ANY LOSS, DAMAGE,
OR INJURY, INCLUDING DEATH, THAT MAY BE SUSTAINED BY ME/MY MINOR
CHILD OR LOSS OR DAMAGE TO ANY PROPERTY BELONGING TO ME/MY MINOR
CHILD, WHETHER CAUSED BY THE NEGLIGENCE OF RELEASEES OR OTHERWISE,
ARISING OUT OF OR RELATED TO MY/MY MINOR CHILD'S USE OF THE SPORTS
FACILITIES OR PARTICIPATION IN THE SPORTS."
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The trial court necessarily found this 6 line sentence of run-on legalese "clear and
unequivocal." The most critical word to the Park, "negligence," does not even appear until
the 87th word of the sentence. Even then, the word is included in the phrase "negligence of
Releasees," with the legal term "Releasees" is defined some 53 words earlier. Yet, the trial
court found patrons were alerted by this sentence to the fact the Park was not responsible to
take even reasonable or ordinary measures to ensure their safety. The trial court found the
sentence similarly alerted patrons to the fact they were not only assuming the risks of the
activity, but also the risk the Park hired and promoted incompetent personnel; purchased and
maintained dangerous, substandard equipment; cut corners to increase the profitability of the
program; ignored severe, permanent injuries to riders; refused to implement simple,
inexpensive safety measures; and failed to disclose to riders significant risks known to the
Park but inconceivable to the public.
Strictly construed, the User Agreement should not be construed to reserve to the
public negligence claims under Part I only to have them taken away under Part III. This is
especially the case where Part III is nothing more than convoluted legalese which never
informs the public they are now giving up rights reserved to them earlier in the Agreement.
Thus, the User Agreement is ambiguous because Part III cannot be reconciled with Part I.
Further, it is not evident Part III "clearly and unequivocally" informed public patrons of the
sweeping legal import of the words - even as construed by the trial court. Therefore, the
User Agreement cannot be enforced to bar Mr. Pearce's negligence claim.
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CONCLUSION
Summary judgment should be reversed. Mr. Pearce presented sufficient evidence the
Sports Park breached its duties to him with such recklessness and disregard as to raise a jury
question whether such amounted to gross negligence. In addition, Mr. Pearce should be
allowed to proceed with a negligence claim because the Sports Park's User Agreement is
void as against the public policy of this State. Even if not void ab initio, the User Agreement
is unenforceable against Mr. Pearce because of ambiguities in its drafting. Accordingly, Mr.
Peace respectfully requests this Court reverse summary judgment entered against him.

DATED this 6 ^ _ day of March, 2007
SILVESTER & CONROY, L.C.

Spencer Siebers
Attorney for Appellant
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I
I

IN THE DISTRICT COURT OF THE THIRD JUDICIAL
Si%Aftc2?15
IN AND FOR SUMMIT COUNTY, STATE OF- QTAH
,__
i

"—

JAMES PEARCE,
RULING and ORDER
Plaintiff,
Case No. 040500322
vs.
Judge BRUCE C. LUBECK
UTAH ATHLETIC FOUNDATION dba
UTAH WINTER SPORTS PARK, and
OSCAR PODAR,

DATE: September 14, 2006

Defendants

The a b o v e m a t t e r
2006,

came b e f o r e

f o r o r a l a r g u m e n t on U t a h A t h l e t i c F o u n d a t i o n ' s

defendant)

m o t i o n f o r summary j u d g m e n t .

t h r o u g h F r e d R. S i l v e s t e r
was p r e s e n t

2006.

Plaintiff

Defendant

filed

filed

Defendant

an o p p o s i t i o n

s c h e d u l e d and h e l d September

on J u n e 8, 2 0 0 6 .
11, 2006.

(UAF o r

was p r e s e n t
defendanr

filed

this

response

a r e p l y on J u n e 8, 2 0 0 6 .

s u b m i t was f i l e d b y d e f e n d a n t

under

Plaintiff

a n d S p e n c e r C. S i e b e r s a n d

t h r o u g h R u t h A. S h a p i r o .

on May 2 , 2 0 0 6 .
31,

t h e c o u r t on S e p t e m b e r 1 1 ,

on May

A request

Oral

The c o u r t

motion

to

a r g u m e n t was

took t h e

matter

advisement.

The c o u r t h a s r e v i e w e d t h e p l e a d i n g s
oral argument,

and c o n c l u d e s a s

of t h e p a r t i e s ,

heard

follows.

BACKGROUND
Plaintiff

filed

a c o m p l a i n t May 1 0 , 2 0 0 4 ,

alleging

he was

—

—

i n j u r e d on a b o b s l e d a t t r a c t i o n o p e r a t e d by d e f e n d a n t
February,
defendant.

2003.

He a l l e g e d two c a u s e s of n e g l i g e n t

An amended complaint was f i l e d ,

February 2 5 , 2005.

in

action

by s t i p u l a t i o n ,

I t added a d e f e n d a n t Podar and a l l e g e d

c l a i m s of n e g l i g e n c e

(negligence,

gross negligence)

against

by
on
two
the

UAF and added a c l a i m of b r e a c h of w a r r a n t y and c l a i m e d P o d a r was
s t r i c t l y l i a b l e and was n e g l i g e n t i n s e l l i n g t h e b o b s l e d s t o UAF.

ARGUMENTS
Defendant UAF moves for summary judgment alleging the
negligence claims are barred by a contract executed by plaintiff.
Plaintiff's breach of warranty claim is barred because there was
no warranty by defendant.
Defendant claims as undisputed facts that plaintiff suffered
a lumbar fracture while riding a public bobsled in February 2003.
Defendant is an organization that oversees the Utah Olympic Park
and other venues.

The ride, used in the 2002 Winter Olympics,

was open to the public in 1997, in what is called a Public Ride
Program (PRP) . After the 2002 Olympics UAF assumed ownership and
operation of the bobsled track. Many contractors and engineers
participated in the construction of the bobsled run for the State
of Utah.

An international federation ensures a track is built

and meets design criteria. This process, called "homologization"
includes many scientific specifications.

2

The operation of the

truck involves a general manager, a director of operations, a
track supervisor, a control tower operator, track technician and
crew, PRP starters, passenger supervisor, bobsled technicians and
a safety/compliance coordinator.

Maintenance goes on during each

day of operation. The track is inspected daily by certified
personnel who walk the track, and it is re-inspected and recertified if there is a 20 minute gap in sled activity. As to the
PRP, the sleds used are four-man sleds, with a driver and three
passengers. The driver in the PRP also does the braking. Worldclass drivers are utilized in the PRP as drivers.

UAF developed

procedures for the PRP, and those include instructions to
personnel and a "Frequently Asked Questions" sheet for
participants.

In arriving at procedures as to how to best advise

the participants, the only other tracks in North America (there
are two others, in Calgary and Lake Placid) were consulted. A one
hour orientation, including a video and oral presentation, is
required before participants may ride.

The presentations explain

the nature of the ride and the risks involved. Each rider is
required to sign a Release.

The fourth position in the bobsled

is the most intense and riders are so advised and warned.
Plaintiff is a mechanical engineer and active in outdoor sports
activities.

Plaintiff signed the Release and saw the

instructional video and heard the oral presentation.

Plaintiff

knew what G-force entailed. Plaintiff told track personnel he had

3

no back problems but in fact had suffered a ruptured disk in
1997.
Defendant claims the Release excludes claims based on
negligence.

Contracts that clearly and unequivocally preclude

claims for negligence are enforceable.

This Release states this

activity may put the rider at risk of serious injury or illness.
The Release states that UAF is discharged from liability whether
caused by negligence of UAF or otherwise.
As to gross negligence, the court may conclude as a matter
of law the case does not rise to the level of gross negligence.
Gross negligence is often involved in a claim for punitive
damages, and that requires willfulness or conduct that manifests
a knowing and reckless indifference toward, and a disregard of,
the rights of others.

Here, the track was designed according to

international guidelines, it was certified by the governing
international body, it is operated with proper safety policies
that comport with the two other bobsled tracks in North America,
the PRP program addresses the risks and gives appropriate
information and guidance. This is an inherently risky activity
and an accident occurred due to fast speeds of a heavy sled on
ice.

Any failures by UAF are mere negligence, not gross

negligence, and UAF denies any failures and denies negligence.
As to the breach of warranty claim it must fail because no
warranty, express or implied, was made by UAF.

4

A service was

provided and there is and was no warranty.
disclaimed any warranties.
Release in this case.

The Release also

There was no contract except the

No result was guaranteed. Any implied

warranty is fulfilled by the e>ercise of customary or reasonable
skill involved.

In opposition plaintiff argues the fourth position is
dangerous and defendant knew it as two injuries had recently
occurred to riders seated m

that position. No special testing

was conducted nor were special warnings given about that
position.
Plaintiff contests some of the facts dealing with the
adjectives and superlatives of defendant

claimed facts.

There

was no "extensive" testing, no one hour or entation, and
plaintiff did not "understand" the ride. Plaintiff disputes that
he was given any special instructions or warning concerning the
fourth position. Plaintiff claims he did not intend to release
defendant from liability.
As additional facts, plaintiff claims he signed the document
but did not know what it was, and he was not told and did not
understand it vias a release of liability. The orientation was 15
minutes.

Expert testimony will show that by leaning forward as

he was instructed, the fourth rider increases his exposure to
compression fractures.

UAF did not undertake any study
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concerning the fourth p o s i t i o n r i d e r .

The r a t i o of i n j u r y

for

the

f o u r t h s e a t p a s s e n g e r i s 1 t o 66, showing t h e g r o s s n a t u r e of

the

negligence.
Plaintiff

a r g u e s t h e R e l e a s e does n o t b a r t h e

negligence

c l a i m because he was i n j u r e d n o t by t h e i n h e r e n t r i s k of t h e
b u t b e c a u s e of t h e n a t u r e of t h e f o u r t h p o s i t i o n ,
plaintiff

which

was not aware of and d i d n o t a s s u m e . F a l l i n g

a compression f r a c t u r e

G-force in the f o u r t h p o s i t i o n ,

risk
out,

t i p p i n g over, and h i t t i n g s o m e t h i n g a r e i n h e r e n t i n t h e
s p e e d r i d e , but n o t s u f f e r i n g

ride

high

b e c a u s e of

coupled with the e r r o n e o u s

advice

a b o u t how t o p o s i t i o n o n e s e l f . To assume t h e r i s k ,

one must know

of t h e r i s k , and v o l u n t a r i l y c o n s e n t t o assume i t .

An i n h e r e n t

r i s k i s one t h a t c a n n o t be a l l e v i a t e d by t h e u s e of
care.

Here, t h e n e g l i g e n c e of t h e p r o v i d e r of s e r v i c e i s

inherent.
care,

reasonable

If a r i s k can be e l i m i n a t e d by t h e u s e of

i t i s not an i n h e r e n t

ordinary

risk.

Other p a r t s of t h e R e l e a s e , p a r t I I I ,
from l i a b i l i t y a r i s i n g from assumed r i s k s ,
R e l e a s e s a r e not f a v o r e d ,

not

only r e l e a s e

defendant

t h o s e named i n P a r t

and i t must be e x p l i c i t

and

I.

unequivocal

and unambiguous.
This R e l e a s e o n l y r e l e a s e s UAF from assumed r i s k .
s a i d t o be ambiguous and t h e n a r r o w e r i n t e r p r e t a t i o n
i n t e n t of t h e p a r t i e s .

This

reflects

is
the

The assumed r i s k s a r e named i n P a r t I of

t h e r e l e a s e , such a s c o l l i s i o n ,

f a l l i n g out or t i p p i n g
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over.

Inherent risks are assumed, but that does not include negligence.
In part III negligence claims are waived, and so the only
consistent interpretation is that negligence involving assumed
risks are waived.

The fourth seat risk could be eliminated or

alleviated, and thus it is not an inherent risk.
The Release does not meet the test of explicitness and is
not clearly understood.

It is confusing and subject to

misinterpretation.
Further, it is unconscionable as defendant argues its
meaning.

It would allow defendant to escape all liability for

anything, something which is against public policy.

Where UAF

knew, or should have known, of a risk, and did not advise others
but attempts to waive liability for such, public policy is
violated. There was here no meeting of the minds, thus no
contract. Plaintiff was not told of the risks of this position.
As to gross negligence, there are questions of fact dealing
with whether the ride was properly designed and constructed,
whether UAF knew of the unreasonable risks, whether there were
any dangerous conditions, and what warnings needed to be given.
What dynamics of the ride were known, what physical testing and
what patron feedback occurred are factual questions that are not
without dispute, and those all contribute to gross negligence.
The breach of warranty claim exists as defendant warrants it
has used reasonable care.

Defendant held itself out as offering
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a safe ride for the public, and p l a i n t i f f has evidence reasonable
care was not used.

In reply defendant argues that p l a i n t i f f ' s

characterizations

of meaning are not disputes of fact. Other disputes are
discussed.
Defendant argues the issue i s whether the release i s l e g a l l y
enforceable.

Defendant claims the Release i s clear in t h a t i t

releases defendant from i t s negligence, among other t h i n g s . Other
similar releases have been upheld, they meet the t e s t of enforce
a b i l i t y . The question presented by p l a i n t i f f that he did not
understand the Release i s i r r e l e v a n t .
enforce a b i l i t y .

The question i s one of

P l a i n t i f f clearly knew he could be hurt and he

released defendant.

All p l a i n t i f f argues i s that he knew he

could be hurt, but he did not know he could be hurt in the way he
was in fact hurt.
Plaintiff assumed the inherent r i s k of the a c t i v i t y .
Inherent risks also include those r i s k s a participant wishes to
confront.

Here, the speed and G-force are those features of the

ride that p l a i n t i f f desired to p a r t i c i p a t e in or experience.

The

danger involved here does not deal with the manner in which the
injury could occur, but merely that an injury (or death) could
occur.
There has been no credible evidence of gross negligence
8

presented by plaintiff.

The opinions of the eyperts of plaintiff

are legal conclusions, and are not entitled to weight as they
cannot opine on the question of negligence. The court is to make
a legal deterinination of whether there has been gross negligence.
There certainly is no evidence of malice or wilfulness and
plaintiff claims none.

At most mere negligence is shown.

The warranty claim must fail, as the cases relied on by
plaintiff are duties from statute.

DISCUSSION
It seems to the court that plaintiff has presented no
evidence that would allow a jury to determine there was any gross
negligence.

Defendant defines gross negligence as

XN

the failure

to observe even slight care; it is carelessness or recklessness
to a degree that shows utter indifference to the consequences
that may result/ 7 Atkin

Wright

Telephone,

(Utah

109 P.2D

330

& Miles
1985).

v.

Mountain

States

Plaintiff defines it from

the Restatement, section 500, arguing it is a lesser standard.
That section provides:
u

. . . conduct is m reckless disregard of the safety of
another if he does an act or intentionally fails to do an
act which it is his duty to the other to do, knowing or
having reason to know of facts which would lead a reasonable
man to realize, not only that his conduct creates an
unreasonable risk of physical harm to another, but also that
such risk is substantially greater than that which is
necessary to make his conduct negligent."
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Whatever definition JS used by the court, the court does not
believe plaintiff has set forth sufficient evidence of gross
negligence.

There must be undisputed facts m

evidence relating

to each element of the claim before a party may prevail.
Examining the burden of proof plaintiff would bear, the court
cannot state there are undisputed facts that would show he is
entitled to relief under a theory of gross negligence. Here,
whatever definition of gross negligence is used, the court cannot
conclude as a matter of law that gross negligence could be
proven. The court is not weighing evidence, and it is giving
all inferences due to plaintiff. Whatever disputes exist as to
just what UAF knew before February 2003, it appears at best for
plaintiff that there were two injuries to other riders, and it
was not revealed those other participants were in the fourth
position, nor that a fractured back was the result.

Thus,

plaintiff's claim that UAF did improper research as to the
effects of the fourth position, did not warn others, and failed
to use other means to insure a safe ride appear without merit to
the court in terms of establishing gross negligence.
At most, such failures by defendant to investigate and warn
would be negligence. Of course the general rule is that because
negligence cases often require the drawing of inferences from the
facts, which is properly done by juries rather than judges,
"summary judgment is appropriate m
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negligence cases only in the

clearest instances.1' Dwiggins v. Morgan Jewelers, 811 P. 2d 182,
183 (Utah 1991)."

Here, the doctrine of gross negligence would

seem to require the same standard.

From the evidence before the

court there is simply no way in which the court can conclude
otherwise than that there has been no gross negligence shown and
such could not be shown.
Experts were hired to design the track, and it meets all
specifications for such a track from all entities dealing with
such facilities.

The expert opinions of plaintiff do not opine

on the standard of care in such an industry.
no wilfulness shown or alleged.

There is certainly

There is no credible evidence of

gross negligence as a matter of law.

Here there are some disputes about some facts, but the court
determines those disputes are not over material facts.

The court

cannot envision that it matters whether the "'briefing" or
instructional period given to plaintiff was an hour as defendant
asserts or 15 minutes as plaintiff asserts. There are other such
disputes but they do not foreclose summary judgment.
Similarly, whether plaintiff "understood" the Release is
not material.

He signed the Release and the document indicates

it should not be signed unless understood. The Release is
specific in its instructions to the participants that the
participants should not sign the Release unless it has been read
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and understood.

The court does not read the Release as plaintiff urges.
Plaintiff in essence contends that the listed dangers in Part I
are the only dangers, inherent risks, that he waived in Part III.
The court disagrees.
The Release does not indicate any and all hazards that may
be encountered.

Plaintiff's argument is not availiag because the

Release is clear and states that the ride involves many inherent
risks and dangers, and participation puts the participant at risk
of serious injury or illness or death.

Some dangers are listed,

stating they include but are not limited to, collision, weather
and variations in terrain, accidents by other participants,
failure to follow safety procedures or stay in control, and
limits or defects in the facilities.

The Release states the

participant is aware the UAF cannot and does not guarantee
safety.

The Release then states the participant freely accepts

and fully assumes the risk of property damage, illness, severe
personal injury or even death by using the facilities,

u

not only

in the ways described above, but also in ways that are unknown
and unexpected, even if I . . . follow the instructions or
advice." Plaintiff's arguments may have some merit if the list of
"inherent risks'' stated it was an exclusive list and, for
example, these 8 things are the only 8 things that may g o wrong.

12
/<•

The Release, however, states that the participant understands
many, unnamed things may go wrong resulting m

injury and the

participant waives recovery concerning any risk.
To the court, plaintiff's arguments that the risk of the
fourth position were not eyplamed and reasonable care was not
taken to protect against injuries is covered by the last phrase
of Part I of the Release. The Release explains there are dangers,
some named and some not, and that participants may be hurt
certain ways mentioned, or in unknown ways.

m

While it does not

specifically state that the fourth position may be the most
dangerous, even if that was known to UAF, reasonable caution and
care and the duty involved do not require that EVERY POSSIBLE
means of injury be explained in detail.
explicit and broad.

The warnings were

There are countless and innumerable ways one

could imagine being hurt on such a ride, from falling out to ice
chunks falling off the run and hitting the participants in the
head to driver error to falling structures and on and on.
all of those hazards m
listed.

such a ride could be explained and

The assumption clause covered all risks, not merely

those named.

It is not reasonable to expect any provider to list

all possible means of possible injury.
fully, m

Not

Risks were explained

bold type.

Whether UAF was aware of the fourth position risks or not,
whether UAF had done sufficient research, and so on, are not
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determinative as it did not amount to gross negligence.
for negligence were then waived in Part III.

Claims

No evidence has

been presented that shows there was anything other than full
disclosure that dangers were involved, some known and named and
some unknown.
The Release in Part III then states again that UAF is not an
insurer of conduct, and to the fullest extent permitted by law,
the participant waives any claims of liability of any action
whatsoever arising out of the activity related to any damage,
loss, or injury, including death, that may be sustained arising
out of the use of the facility, whether caused by the negligence
of UAF or otherwise.
Again, not every possible hazard is explained in detail but
in a broad way, and the Release is intentionally broad and covers
negligence, and the participant agrees not to maintain any action
even if UAF is negligent and that negligence results in injury.
Here, injury occurred and even if there was negligence in UAF's
alleged failure to properly study the fourth position and in
failing to properly warn against the fourth position hazard, that
negligence was waived.
The court does not see that such a Release is against public
policy.

This activity is obviously, from a common sense

standpoint, dangerous.

It is fast and is usually done by

''professionals/' that is, Olympic athletes.
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The warnings clearly

state speeds of over 80 miles per hour may be achieved. Whether
such a ride should be made available to the public is not for the
court to determine.

The question is, may a provider of such a

ride protect itself against such claims as plaintiff brings by
having participants sign a Release that the participant may be
hurt but will not assert claims against UAF.

The court believes

the Release is enforceable and valid.
The risks were assumed.

The ride is obviously and clearly

dangerous and injury may occur.

Injury did occur. The court

agrees with UAF that plaintiff understood that, he just did not
know the manner and means by which he may be injured.

At to the breach of warranty claim, the court also agrees
with UAF. There is no implied warranty involved and no statute or
regulation creates one and the Release does not create one
expressly, or by implication.

There is a contract, which

specifically states defendant is NOT an insurer of the safety of
the participants.

That is sufficient to demonstrate UAF does not

warrant a safe ride.

Again, risks are explained, including

death, and to a fair minded person that may or may not create a
situation meriting a second thought about participating m
ride.

the

The only warranty that could be involved in such a

situation is that the customary and reasonable skill in the area
of the activity will be exercised. Whether that customary skill
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was exercised is not determinative, as the discussion above as to
waiver of negligence claims covers this warranty if it existed as
to any negligent conduct.

The motion of UAF for summary judgment is GRANTED.

This Ruling and Order is the Order of the court and no other
order is required.

DATED t h i s

/ /
/ I// d a y of

—1

S ^ ' ^

>

^ /' '

/

2006,

BY THE CQUR.T-1^

LS
B-RUCE C. LUBECK
DISTRICT COURT JUDGE
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CERTIFICATE OF NOTIFICATION
I certify that a copy of the attached document was sent to the
following people for case 040500322 by the method and on the date
specified.
METHOD
Mail

Mail

Mail

Dated this jS rfoday of

NAME
RUTH A SHAPIRO
ATTORNEY DEF
50 S MAIN ST STE 1500
SALT LAKE CITY, UT 84144
SPENCER C SIEBERS
ATTORNEY PLA
1371 E 2100 S STE 200
SALT LAKE CITY UT 84105
FRED R SILVESTER
ATTORNEY PLA
1371 E 2100 S STE 200
SALT LAKE CITY UT 84105
20CL
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p V L^

l TJ-^v y

<=h_

Dep^aft^ Court Clei?k-

Paae 1

(last)

/?

X ,
0 L y

^jj^

A G R E t i d E N T T O U S E FACILITIES OF OLYMPIC PAR.-o OF UTAH
R

-

K 5

IMPORTANT:

THIS IS A LEGAL

DOCUMENT;

PLEASE

READ

IN FULL

AND

UNDERSTAND

BEFORE

SIGNING.

You/your minor child (if applicable) may be hurt using the facilities and equipment of the Olympic Parks of Utah, which include the Utah
Olympic Park, the Utah Olympic Oval and Soldier Hollow (the "Sports Facilities"). If you are unwilling to assume all the risks of your/your
minor child's use of the Sports Facilities, DO NOT sign this document, in which case you/your minor child will NOT be authorized to use the
Sports Facilities, and you will be refunded any monies you paid to use the Sports Facilities. If you sign this document BUT make any
alterations to it, you are NOT authorized to use the Sports Facilities.
1. Assumptions of Risks. I, for myself or as the parent/legal guardian of the participating minor child whose name is listed below ("Participant"),
wish to use the Sports Facilities and may engage in one or more sports, including without limitation: alpine, nordic and freestyle ski jumping;
snowboarding (including freestyle jumping); rocket sled, bobsled, skeleton, luge, open slope luge (and any wheeled versions of such equipment); cross
country skiing (and any wheeled versions of such equipment); biathalon; speed skating; hockey; curling; and related use of training equipment
including without limitation trampoline, spotting ng equipment, pool, roller jump, bungee rig and push track, air rifles, hockey sticks, pucks, curling
stones (collectively, the "Sports"). I understand that the Sports are high-speed action and adventure sports that involve many inherent risks and
dangers, and that using the Sports Facilities or participating in the Sports may put me/my minor child at risk of serious injury or illness. These dangers
include but are not limited to: use of ski lifts and tows; collision with structures and devices; risk-creating weather conditions and variations in terrain;
accidents by other users of the Sports Facilities; failure to follow safety procedures, or to stay within ability or control; limits or defects in the Sports
Facilities. I am also aware that hazards may exist throughout the Sports Facilities, may be unmarked and occur without warning, and that helmets,
safety equipment, proficiency checks, supervision and enforcement of rules do not and cannot guarantee my/my minor child's safety. I am/my minor
child is able to perform the essential functions required to use the Sports Facilities and participate in the Sports and I am/my minor child is freely and
voluntarily participating in the Sports and the use of the Sports Facilities. I REPRESENT AND WARRANT THAT I HAVE READ AND UNDERSTOOD
THIS DOCUMENT, A M OF SOUND MIND, HAVE LEGAL AUTHORITY, AND FREELY ACCEPT AND FULLY ASSUME THE RISK THAT l/MY
MINOR CHILD CAN SUFFER PROPERTY DAMAGE, ILLNESS, SEVERE PERSONAL INJURY OR EVEN DEATH BY USING THE SPORTS
FACILITIES OR PARTICIPATING IN THE SPORTS, not only the ways described above, but also in ways that are unknown and unexpected, even if I
follow/my minor child follows instructions or advice.
2. Consent to Medical Treatment, Consent to Use of Images, Etc. If I am unable to consent at the time, due to injury, illness or absence, I hereby
consent to administration of first aid and other emergency medical treatment for such injury or illness that occurs during my/my minor child's use of the
Sports Facilities or participation in the Sports. I have/my minor child has adequate health insurance or resources to cover the costs of treatment in
case of any such injury or illness. I agree to refrain/cause my minor child to refrain from and not to be impaired by the use of alcohol or any controlled
substance (except as medically authorized) while using the Sports Facilities or participating in the Sports. I grant to the Olympic Parks of Utah ("UAF")
and its assigns the right to use, reproduce, display, distribute and make derivative works, in any and all media, of my/my minor child's voice and
likeness recorded while using the Sports Facilities or participating in the Sports and any biographical information furnished by me/my minor child to the
UAF.
3. Waiver, Release and Indemnification. I understand and agree that the UAF is not an insurer of my/my minor child's conduct. TO THE FULLEST
EXTENT PERMITTED BY LAW, I HEREBY RELEASE, WAIVE, COVENANT NOT TO SUE, AND DISCHARGE THE UAF AND ALL OF ITS
TRUSTEES. DIRECTORS, MANAGERS, OFFICERS, EMPLOYEES, VOLUNTEERS, AGENTS AND REPRESENTATIVES (COLLECTIVELY, THE
"RELEASEES") FROM ANY AND ALL LIABILITY, CLAIMS, DEMANDS. AND CAUSES OF ACTION WHATSOEVER ARISING OUT OF OR
RELATED TO ANY LOSS, DAMAGE, OR INJURY, INCLUDING DEATH, THAT MAY BE SUSTAINED BY ME/MY MINOR CHILD OR LOSS OR
DAMAGE TO ANY PROPERTY BELONGING TO ME/MY MINOR CHILD, WHETHER CAUSED BY THE NEGLIGENCE OF RELEASEES OR
OTHERWISE, ARISING OUT OF OR RELATED TO MY/MY MINOR CHILD'S USE OF THE SPORTS FACILITIES OR PARTICIPATION IN T H E
SPORTS. I ALSO AGREE THAT, IN THE EVENT THAT ANY PERSON BRINGS ANY CLAIM OR ACTION INDIVIDUALLY OR ON BEHALF OF MY
MINOR CHILD. RELATED TO ANY INJURY OR LOSS SUFFERED BY MY MINOR CHILD AS A RESULT OF MY MINOR CHILD'S USE OF THE
SPORTS FACILITIES OR PARTICIPATION IN THE SPORTS. THAT I WILL INDEMNIFY THE RELEASEES AGAINST SUCH CLAIMS. INCLUDING
PAYMENT OF ATTORNEY FEES. I AGREE THAT THIS DOCUMENT SHALL BIND MY GUARDIAN, ASSIGNS, HEIRS, ADMINISTRATORS AND
EXECUTORS FOREVER.
In the event any one or more of the provisions contained in this Agreement shall for any reason be held to be invalid, illegal or
unenforceable in any respect, such invalidity, illegality or unenforceability shall not affect the validity of any other provision hereof and this
Agreement shall be construed as if such invalid, illegal or unenforceable provision were not contained herein.
P a r e n t / G u a r d i a n M U S T s i g n below
IF P a r t i c i p a n t is y o u n g e r t h a n 18
Circle how related to Participant: Parent /Guardian
D a t e of B i r t h :

Name:
FULL NAME

OF

PARTICIPANT
PRINT NAME OF P A R E N T / G U A R D I A N

Signatures

.Today's Date:.
SIGNATURE

OF

Date:
SIGNATURE OF P A R E N T / G U A R D I A N

PARTICIPANT

Street
Address:

_City:_
MAILING

EMERGENCY-

ADDRESS

OF PARTICIPANT

(or Parent/Guardian

State:
_Zip:_
if Participant is younger than 18)

_Country:_

CONTACPNAME:
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"Where:

n the Case of Employee Injuries, Please Check the Appropriate Box:
Employee of:

Q Facility Employee
Q Loaned Employee

las Employee Returned to Work: Q Y e s

Q Contractor ... Name of Contractor:
Q Other
QNo

If Yes, Date

)ccupation (Specific job title):
Reported By:
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Date:
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12/18/2002
L Brent Fuchs: was at the Finish Dock on the night of the 17th of December, 2002. I was
helping move sleds for the Public Rides session (PRP) when one of the sleds came down
with a woman sitting in the fourth position who later told me her name was Margaret
She had trouble getting out of the sled and told me her lower back hurt. She said that she
had an excess of room in the sled and was tossed back and forth in the sled and that in
some of the turns in the track the force was so great that it forced her to bend over. She
tried to fight it and thought she just pulled some muscles. I began to do a patient
assessment and found no deformities or bruising. I learned that she had been
snowmobiling earlier that day and overheard someone comment that she had been in an
accident while snowmobiling. She seemed to be in a considerable amount of pain so I
offered to help her into the finish building, but she insisted on walking on her own. Once
inside, she lay there for a few minutes and said the pain was starting to subside. She
seemed to he in a great deal of pain and despite what everyone suggested, she insisted
that she was fine and didn't need any help, that all she needed was to go back to the hotel
and rest. I suggested she visit a medical clinic that night and if she wouldn't/couldn't, to
have her back looked at the next morning jusrt to"be sure it was fine. Her friends also
suggested the same thing. As far as I know, she ended up going back to her hotel for the
evening.
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UTAH OLYMPIC PARK
2002/2003 Season Incident Report Log
( * by Patient's Name indicates Employee seeking higher medical care)
TRACK INCIDENTS
Date
Time
Patroller(s)
19:30] Kimball, Berry
1 1/6/20021

Location
I Track, turn 12

Patient's Name
I F, 21yrs
M, 17yrs
I M, 18yrs

11/20/2002
11/22/2002
11/23/2002
11/23/2002
11/24/2002

9:03 Roberts, Connell | Track, turn 4
16:15 Fuchs, Roberts, Track, turn 11
Edwards
Track, runout
17:30 Connell, Berkel
Track, turn 11
11:50 Fuchs
Track, turn 13
11:20 Edwards
16:35 Fuchs
Track, turn 11
Track, turn 6
10:32 Berry, Berkel

11/30/2002

21:15 Berry, Berkel

Track, Finish Dock

12/3/2002
1 2/3/2002
1 2/5/2002

9:43 Roberts, Fuchs
18:45 Roberts
11:40 Connell, Berkel

Track, Junior Finish M, 49yrs
Track, Finish Dock M, 36yrs
Track, Low Point
M, 47yrs

12/6/2002
1 2/6/2002

12:00 Fuchs, Roberts
19:30 Berry, Roberts

Track, Finish Dock M, 35yrs
Track, turn 4
IF, 15yrs

20:00
11:00
19:30
19:45
9:30
10:15

Track,
Track,
Track,
Track,
Track,
Track,

turn 4
turn 14
turns 4, 1 5
Low Point
turn 6
turns 6, 12

iTrack,
[Track,
[Track,
[Track,

Finish Dock F, 46yrs
Finish Dock M, 35yrs
Tower stairs IF, 14yrs
turn 2
|*M, 38yrs

11/16/2002
1 1/1 9/2002

12/6/2002
12/13/2002
12/13/2002
12/13/2002
12/14/2002
12/14/2002
12/17/2002 I
12/19/2002
12/26/2002
I
1/3/2003J

Berry
Fuchs
Roberts
Edwards
Dixon
Dixon

21:15 [Fuchs
11:30 Roberts
11:00 [Connell, Fuchs
8:00 |Roberts, Fuchs,

M, 20yrs
M, 48yrs
F, 18yrs
F, 58yrs
M, 19yrs
F, 55yrs

M, ??yrs
M, 22yrs
M, 14yrs
M, 14yrs
M, 31yrs
F, 25yrs

Nature of Injury
I contusion L arm/ankle
lip laceration
I contusion L lower leg
strain/sprain L ankle
strain/sprain L knee
| laceration on head
laceration L knee
strain/sprain L lower leg
contusion/abrasion R
hand/forearm
dizziness/shortness of
breath
abrasion R wrist
abrasion L arm/hand
avulsion/contusion
L wrist
possible concussion
contusion L shoulder/
foot
abrasion R/L wrists
contusion L elbow
contusion L arm/shoulder
possible concussion
[possible concussion
[reaggravated prior R rib
Icontusion
[strained back
llacerations on chin
[contusion of coccyx
jcontusion/sprain L wrist

I

I
I
I
I
I
I
I
I
I
I
I
I
I
I
|
I
I
I
I

TRACK INCIDENTS, continued
1/14/2003]
1/21/2003
1/25/2003
~ 1?2 9/2003
1/31/2003
2/1/2003
1
2/1/2003
2/6/2003
2/8/2003:
2/8/2003
2/11/2003
2/13/2003
I
2/15/2003

I

Track, turn 10
I M, 18yrs _
10:12 Fuchs
F, 12yrs
Track,
turn
14
Fuchs,
Roberts
I
18:30
Track,
turn
6
I
W\± 30yrs
I
15:30 Nevvey, Fuchs
F, 31yrs
Track,
turn
6
Roberts,
Berry
I
9:45
Track,
start
F, 35yrs
17:30 Newey
Track,
between7/11|
F, 35yrs
16:15 Fuchs, Roberts
M,
29yrs
Track,
turn
14
16:38i Fuchs, Roberts
F,
12yrs
Track, turn 12
18:30 Roberts
*M, 38yrs
in bobsled/PRPT
9:00 none
Track
M, 41yrs
12:20 Edwards
F, 12yrs
Track, runout
11:03 Roberts, Fuchs
F, 14yrs
15:40 Roberts, Rogers Track, turn 14
Track, Jr. Dock
M, 12yrs
15:40 Fuchs,Rogers

2/15/2003
2/16/2003
2/20/2003

Track, Low Point
15:12 Fuchs, Rogers
Track, Low Point
9:15 Newey, Berry
10:15 Connell, Roberts Track, turn 14

2/21/2003

11:45 Fuchs, Roberts

Track, turn 12

2/21/2003
2/27/2003 I
2/27/2003
2/27/2003
3/1/2003
3/4/2003
3/5/2003 I

15:45
12:40
14:30
20:03
11:40
10:40
10:55

Track,
Track,
Track,
Track,
Track,
Track,
Track,

Fuchs, Roberts
Roberts
Edwards, Berkel
Roberts
Fuchs, Roberts
Berkel
Fuchs, Berry

M, 12yrs
M, 12yrs
M, 12yrs
M, 14yrs

turn 4
M, 18yrs
in bobsled
*M, 24yrs
turn 4
M, 50yrs
in bobsled
M, 59yrs
Finish Dock M, 7yrs
F, 36yrs
in bobsled
in bobsled
yyi,J56yrs

possible concussion
abrasion/contusion face
laceration
on chin
!
fractured L wrist
abrasion L knee/ankle
lacerations jaw/tongue
contusion L arm/scapula
poss concussion
compression fx vertebrae
contusion R hand
possible concussion
strained R knee
abrasion/laceration
L ring finger
contusion R foot
poss. fracture L lower leg
poss.dislocated R
shoulder
contusion L hand
abrasion R ring finger
contusion R knee
poss. concussion
poss. spinal injury
poss. lower back injury
laceration over left eye
strain/sprain neck
poss. strained back

I

|
|
I
I

i
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1, John Jay Gordon, having been duly sworn under oath do hereby depose and state:
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I am competent to testify in a court of law and have qualified as an expert witness.

2.

Attached hereto as Exhibit A, which I incorporate in this affidavit by this reference,

is a true and correct copy of my curriculum vitae outlining my experience, training, publications and
previous appearances.

3.

Attached hereto as Ej&IbitB is atrueand correct copy of the expertreport I prepared

for and on behalf of James Pearce, the plaintiff in the above captioned proceeding.
4.

I hereby incorporate the opinions and conclusions set forth in my report in Exhibit

£ in this affidavit by this reference. The opinions and conclusions set forth in my report in Exhibit
B are based onmy knowledge, training, experience and review ofthematerials presented tome from
this proceeding as set forth in the report. They are my true opinions and constitute the basis of my
testimony if I were called to give sudmrois proceeding.
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Analysis of Injury Issues Related to the Olympic Park Bobsled Experience
10 March 2006
Amusement devices or "rides" provide a thrilling experience by subjecting patron(s)
to an environment that stimulates the senses of sight, sound, smell and, most
prominently, the sense of motion. In the amusement industry the de facto
methodology of insuring the safety of moving rides, with respect to the motion
dynamics, includes the design or engineering of the ride; physical testing and data
analysis; and the ongoing monitoring of patron complaints and incident/injury
statistics.
Design and Engineering
When a ride is initially designed, basic assumptions are made regarding patron
tolerance for the motion dynamics of the ride. These assumptions are typically
based on one or more of the following sources:
•
•
•
•

Historical injury and patron complaint statistics
Cumulative industry experience
Published biodynamic human tolerance and injury research
Published design standards

Cumulative industry experience, including historical statistics on injuries and patron
complaints, forms the major foundation for defining the appropriateness of a ride's
motion dynamics for the intended patron population. With few, rare, exceptions,
amusement rides and devices are designed to generate motion dynamics that fall
within an acceleration - time envelope that is historically known to be tolerable and
acceptable to the intended patron population. I can't over-emphasize this point: The
motion dynamics of amusement rides operating today, most generally fall within a
well defined and limited acceleration-time envelope that represents the cumulative
experience of decades of amusement ride operation and billions of patron ride
cycles.
The published biodynamic human tolerance and injury research literature contains
very little data, analysis or conclusions that can be specifically applied to the
amusement industry. This is due to the significant difference in severity between the
typical injuries experienced on a non-malfunctioning amusement ride and the injuries
experienced in automotive impacts - a field that has seen a substantial body of
research published in the last 50 years.
Published design standards are relatively recent developments in the amusement
industry. The American Society for Testing and Materials (ASTM) published ASTM
F2291-05, "Practice for Design of Amusement Rides and Devices", in the year 2005.
To the best of my knowledge this was the first authoritative or "standard" document
to specifically address acceptable acceleration thresholds for amusement rides and
devices. The acceleration thresholds set forth in F2291-05 were established with
cumulative industry experience as the foundation with support from published

research and experience from the human factors and biodynamic human tolerance
fields.
Physical Testing and Data Analysis
Existing amusement rides are often instrumented to measure the motion dynamics
and tested. This allows hard numbers to be generated on the acceleration-time
profile of a ride. An analysis of the test results may allow the appropriateness and
human tolerability of a ride's motion dynamics to be determined.
As in the design and engineering stage, the difficult issue is determining what motion
dynamics are acceptable and tolerable for the intended patron population and what
motion dynamics may be potentially injurious. Again, cumulative industry
experience forms the foundation for determining the appropriateness and tolerability
of the motion dynamics of a particular ride. The data analysis process seeks to
answer the question, "How does the acceleration-time profile of this ride compare to
an acceleration-time envelope described by other similar rides that have years of
operating history with a very low injury/complaint rate?" Any ride that exhibits motion
dynamics that fall well within the historical acceleration-time envelope may be
considered appropriate for it's intended patron population. Any ride that exhibits
motion dynamics that approach or exceed the extreme edges of the historically
established acceleration-time envelope is a cause for immediate concern, for expert
analysis and for consideration of remedial and/or preventative action.
Patron complaints and incident/injury statistics
To the best of my knowledge and experience, all amusement facilities of any size
include a safety/risk management department or office that proactively manages
inspection and training programs and actively gathers and compiles statistics on
patron complaints, incidents and injuries. The statistical information is used to track
and asses ride performance with respect to patron safety and ride maintenance
issues. This is a key point - actual experience provides a significant and valuable
foundation on which future expectations can be based. A ride that continues, year
after year, to provide a thrilling patron experience with few if any patron complaints
or injuries, is very unlikely to produce a sudden, significant, increase in the rate of
patron complaints or injuries in the absence of a significant change in the motion
dynamics of the ride. In addition, a ride that is currently producing patron complaints
or injuries at a significant rate is likely to continue to produce the same results unless
remedial and/or preventative action is taken.
Olympic Park Bobsled Experience
In the case of the Olympic Park bobsled experience a few issues are prominent:
•
•
•
•

No, directly applicable, motion dynamics standards
Limited historical experience
Limited patron population
Dramatic injury statistics

Documents provided to me by Spencer Siebers, Attorney, show that between
December 17, 2002 and December 28, 2003 the total number of patrons of the
bobsled experience was 1705. Of that number 5 patrons experienced severe back
injuries. This results in a rate of significant injury that approaches 1 in 350. In other
words for every 350 patrons, one patron suffered a significant spine injury. For
comparison consider the public domain statistics compiled by the United States
Consumer Product Safety Commission (CPSC): 3,900 injuries (follow-up medical
care accessed) related to fixed-site amusement rides in the year 2003. The
International Association of Amusement Parks and Attractions (IAAPA) provides
associated statistics of 1.5 billion patron cycles on fixed-site amusement rides for the
same year. This gives an injury rate of 1 in 385,000. The injury rate for the Olympic
Park bobsled experience is more than one thousand times what would be
considered typical in the fixed-site amusement rides industry.
In my professional opinion, based on my experience in providing ride testing and
analysis services to the amusement industry for more that 15 years, I conclude:
1.

Testing and analysis of the bobsled run would have produced the
conclusion that the "ride" dynamics, particularly in the rear seating
position, fall outside of an acceleration-time envelope appropriate for
the general population of active adults.

2.

No responsible safety, risk management or park operations manager in
the amusement industry would continue to operate an attraction that
produced a rate of significant injury of 1 in 350. In so doing, the
management of the Olympic Park Bobsled Experience acted with
extreme disregard for their patron's health and safety.

3.

A rate of significant injury on the order of 1 in 350 and/or having two
significant spine injuries in the same day (27 February 2003) raised a
figurative red flag that immediate remedial and/or preventative action
was needed. Consulting expertise and specialized experience was not
required to conclude this - it should have been a matter of simple
common sense and basic mathematics.

Respectfully Submitted,

John J. Gordon, PE
GMH Engineering
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is a true and correct copy of my curriculum vitae outlining my experience, training, publications and
previous appearances.
3.

Attached hereto as Exhibit B is a true and correct copy of the expert report I prepared

for and on behalf of James Pearce, the plaintiff in the above captioned proceeding.
4.

I hereby incorporate the opinions and conclusions set forth in my report in Exhibit

B in this affidavit by this reference. The opinions and conclusions set forth in my report in Exhibit
B are based on my knowledge, training, experience and review of the materials presented to me from
this proceeding as set forth in the report. They are my true opinions and constitute the basis of my
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March 10, 2006

Spencer Siebers, Esq.
Silvester & Conroy
1371 East 2100 South, Suite 200
Salt Lake City, Utah 84105

RE:

Pearce. Thorell, Hickey, v. Utah Athletic Foundation, dba Utah Winter Sports Park
MRA#:
9224
INVESTIGATIVE REPORT

Background:
The subject of this investigation is related to claims of production of thoracolumbar vertebral
fractures in riders of a bobsled ride operated at the Utah Winter Sports Park. The Utah Winter
Sports Park offers members of the public an opportunity to experience what it is like to ride a
bobsled on its Olympic qualified track. During the winter time, a specially designed bobsled is
operated by an experienced driver with up to three public passengers as it travels down the ice
track constructed for and utilized during the 2002 Salt Lake City Winter Olympics.
On different occasions, James Pearce, Kenneth Thorell and Margaret Hickey experienced the
winter bobsled ride. All three individuals were positioned in the back or fourth seated position
during their ride experience. All three claim that as a result of their bobsled ride they sustained
compression type fractures of vertebra located near their thoracolumbar junction. These injuries
have resulted in significant pain and dysfunction.

1

Purpose:
MRA was asked to examine the evidence surrounding the subject incidences and to formulate
opinions related to injury biomechanics and causation, adequacy of warnings and instructions
given to public bobsled riders, and the appropriateness of the measures taken by the Utah Winter
Sports Park to ensure rider safety.
The conclusions expressed in this report are based on the analysis of information provided
and/or obtained through MRA 's efforts. As new information becomes available further analysis
may be needed and the expressed conclusions may change.
Information Reviewed:
Utah Athletic Foundation Disclosures
Slide presentation given to perspective bobsled riders, UAF 003-025
Utah Athletic Foundation Incident Reports, UAF 026-032
Track Clearance Training Procedures, UAF 039-052
International Luge Racing Regulations, UB000291-413
Defendant's Answers to Plaintiffs First Set of Interrogatories and Request for Production
of Documents, October 28, 2004
Defendant's Supplemental Answers to Plaintiffs First Set of Request for Production of
Documents, January 24,2005
Defendant's Answers to Plaintiffs Second Set of Request for Production of Documents,
January 3, 2005
Defendant's Supplemental Answers to Plaintiffs Second Set of Request for Production
of Documents, January 24, 2005
Defendant's Responses to Plaintiffs Second Set of Interrogatories and Request for
Production of Documents, December 30, 2005, UAF 72-122
Depositions
James Pearce
Kenneth Thorell
Margaret Hickey
Steve Pearce
Rex Dabling
Craig Lehto
Christopher Phinney
Medical Records
James Pearce
Kenneth Thorell
Margaret Hickey
Radiographic Films and MRI Scan
James Pearce
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In addition to reviewing the above materials, an inspection of an exemplar bobsled and the Utah
Winter Sport Park Luge and Bobsled Track Facilities was accomplished on February 8, 2006.
During that visit several bobsled rides with public passengers were conducted and observed.
Instruction given to the riders were also noted.
Incident and Injury7 Information:
Jones Pearce
On February 27, 2003, Mr. James Pearce accompanied by his wife and son visited the Utah
Winter Olympic Sports Park and participated in a bobsled run. This was the first bobsled ride Mr.
Pearce had ever experienced. Mr. Pearce's wife had called and scheduled the event several days
prior so that their son could participate in a run. When they arrived James asked if there was
room for more riders and was told that he could sign up. Both Mr. Pearce and his son signed a
release form. Mr. Pearce recalls looking at the form before signing it, but did not read it in detail.
He was not briefed by any representative of the Sports Park as to the content of the release form.
Following the signing of the release form James and his son stood against the wall and waited
with other members of the public that were planning on riding the bobsled. A representative of
the Sports Park briefed the group as to the ride assignment procedures, ride safety including not
riding if one was suffering from various medical conditions or pregancy. that the ride could
produce high G-forces. and that it was ok to change ones mind about going. Before the ride, an
informational video was played for the group.
When Mr. Pearce and his son were called they moved to the loading area. A male representative
of the Sports Park gave them instructions as to how to sit in the sled. James was placed into the
fourth position and told to put his butt against the board in back of him, lean forward, and hold
onto the handles. He recalls that the driver of the bobsled asked him if he had a strong back and
that he indicated that he thought he did, not knowing exactly how to respond to the question. He
recalls that his son was told to lean back during the ride. When James got into the sled he recalls
placing his butt against a board behind him, placing his legs to the side straddling the person in
front of him and leaning forward. He recalled being told not to lean back so that he would not fall
out of the sled.
Once seated in the bobsled, sports park employees pushed the bobsled down the track. James felt
the speed of the sled pickup and compressive forces being applied. He recalls being in a bent
over position with a sufficient angle so that he could not see outside the sled until the ride
stopped. James recalls having the sensation of being bent over forward with his head bouncing
up and down close to the level of his knees during the ride. He is not sure where in the track this
action occurred or when he was injured, but believes that it was shortly after the ride began and
as the sled was traveling through the curves.
When the sled stopped Mr. Pearce experienced searing pain and was unable to get out of the sled.
Two park employees helped him out of the sled and into a warning room near by. He laid on the
i

J

floor until an EMT arrived. Mr. Pearce was attended to and then helped to get into his SUV. He
was experiencing a great deal of pain and was taken to an urgent care facility in Park City. From
there Mr Pearce was transported via ambulance to Salt Lake Regional Hospital.
The medical records and image scans reviewed indicated that as a result of the bobsled ride, Mr.
Pearce sustained a compression/burst type fracture of the LI vertebra with retropulsion of a
fracture fragment and loss of 50 % of the normal vertebral height.
Steve Pearce
James Pearce's son, Steve was the occupant in the third position of the bobsled during the run
that injured his father. He recalls that while in the loading facility building he was told that the
ride would produce as much as 4 g's in one of the turns of the ride. He also recalls heart and back
conditions being discussed. Steve recalled that he was given instruction sometime prior to the
ride that the riders in position two and three sit leaning slightly forward, shoulders back, and
head positioned kind of back with the chin up. The rider in the fourth seat was to lean forward
more. Steve recalls that his father took the fourth position after being asked if he had a strong
back. He recalls being told that the fourth position produced more G-force exposure.
As the ride progressed, Steve recalls feeling his fathers helmet hitting his back in the lower back
region during a big turn. He recalled his father being hurt following the ride and not being able to
exit the sled without help.
Kenneth Thorell
On December 27, 2003, Kenneth Thorell visited the Utah Olympic Winter Sports Park and
participated as a passenger in a bobsled run. This was Mr. Thorell's first bobsled ride. The run
was a present from a professional friend that had given the same present to several others.
Kenneth decided that he would travel to the bobsled facility to be with the others. When he
arrived he was told that there was still a place left on the last scheduled sled. It was his
impressions that if he hurried he could still experience a ride. He was accepted and signed two
forms including a release. Kenneth recalls being asked if he had any back problems for which he
answered no. He recalls that a video was playing as he entered and exited the building at the top
of the run. He picked up a helmet and maybe some gloves and proceeded over to the loading
facility.
Kenneth ended up being in the fourth rider position behind a husband and wife that were riding
the sled. Employees of the Winter Sports Park helped the riders to enter the bobsled. He entered
the ride in a position so that he was right up next to the rider in front of him. Just before the ride
began an employee of the park instructed Mr. Thorell to slide back, so as to put some space
between him and the rider in front of him. He noted that the other three occupant of the sled were
seated close to each other.
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After the driver and riders were seated in the bobsled, employees of the Winter Sports Park
pushed the sled down the track. At first he was looking around as the sled picked up speed and
then Kenneth noted that the ride was becoming more violent. He stopped looking around and put
his head down. About halfway down he began to experience pain around the top of his pelvis and
attempted to steady himself.
After the sled stopped, Mr. Thorell exited the sled and rode in the back of a truck to the top of the
run. He thought the pain he was experiencing was related to a pulled muscle and he felt dizzy. He
said his goodbyes and went to sit down in his car to try to get some composure. He drove home
and went to bed. The next morning he sought medical assistance at St. Marks Hospital.
The medical records reviewed support that as a result of the bobsled ride Mr. Kenneth Thorell
sustained a compression/burst fracture of the T12 vertebra with a 50% loss of vertebral body
height.
Margaret Hickev
On December 17, 2002, Ms. Margaret Hickey visited the Utah Olympic Winter Sports Park and
experienced a bobsled ride. This was Ms. Hickey's first bobsled ride experience. She was near
the facility for work meetings and the bobsled ride was part of the planned recreational activities.
Several hours prior to the ride she had participated in a snowmobiling activity. When she arrived
at the top of the bobsled run she entered a building with other individuals planning to ride the
bobsled. In the building she watched a short film, signed some forms, and got a helmet. Before
the group went out to the loading area, she recalls that someone talked to the group about the
nde. She did not recall what was said by the person. Although she signed the forms, she did not
initially read them because it was her perception that they were in a hurry to keep the line
moving. Margaret indicated that she understood that one of the forms signed released the park for
responsibility if an accident occurred. It was her interpretation that such a release was for if she
fell out of the sled or was doing something stupid that was under her control. She did not think
that just experiencing a high rate of speed ride would expose her to injury. Margaret did not
recall any discussion of not riding the ride if you had back problems.
Margaret was placed in the fourth seat position in the bobsled simply due to the order of entry.
She recalls someone who worked for the park telling her to sit back from the person in front of
her. When she started down the track she recalls sitting back or leaning back. As the ride got
moving she recalls her head being forced down in the space between her and the rider in front of
her in a manner to not hit the rider in front of her with her helmet. She could not see where the
sled was going due to her head position and at one time she let go of the handle on one side to try
to push her head up. She felt pain during the ride.
After the sled stopped Ms. Hickey could not exit on her own and had to be lifted from the sled by
a co-worker and a member of the park staff. She was moved to a wooden bench and tried to lay
down. Margaret was helped into a truck to go back up the hill. The next morning she was seen at
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a local clinic. She received some pain medication, flew home, and received medical care in her
home town.
Ms. Hickey's medical records indicated that as a result of her bobsled ride experience she
sustained a compression fracture at LI.
Utah Winter Sports Park Procedures and Policies:
Three employees of the Utah Winter Sports Park were deposed in relation to the policies and
procedures of the park. Also, a set of documents was provided by Utah Athletic Foundation
related to the information given bobsled riders, injury incidents, and Sport Park policies.
Rex Dablins
Mr. Dabling was deposed as the current Utah Olympic Winter Park general manager. He
indicated that the bobsled run was designed according to the International Bob and Luge
Regulations. During his deposition, Mr. Dabling was of the opinion that the track was designed
to not exceed a 5 g exposure to a rider for a duration of longer than 2.5 seconds. He is unaware of
any testing to certify if the G-level standard is being met for the Utah Olympic Winter Sports
Park track in the public ride exposure program. Mr. Dabling is unaware of any measurements
that were taken of the Utah track to determine the G-levels experienced during the rides. He
acknowledged that the sled could reach speeds of approximately 80 mph during a run.
Mr. Dabling indicated that it was his understanding and experience that for the public bobsled
rides, riders in the second and third occupant positions maintained more of an upright position
than for the fourth rider position. In the fourth position the rider leans more forward. Mr. Dabling
indicated that it was his opinion that the fourth rider would experience a rougher ride. He was not
awrare of anything that can be done to mitigate against the kind of back injuries sustained by the
three claimants. It is Mr. Dabling's opinion that the inherent injury risks of the ride deal with
aggravation of prior medical conditions. He knows of no testing to determine the nature of such
risk.
Mr. Dabling indicated that prior to allowing a rider to experience a bobsled ride, the rider must
go through a briefing pertaining to ride expectations and helmet fit and that if one has a medical
condition that is on a specific list they should not go on the ride. He is of the opinion that riders
are instructed as to how to respond to the ride with the fourth rider being told to maintain a
slightly forward leaning position and to compress in (meaning leaning forward and not resisting)
through the curves. This should take the fourth rider into the back of the third rider. The fourth
rider is also told to shrug their shoulders in order to maintain an upright head position. Mr.
Dabling indicated that if a rider is caught in a curve with their head down, they will not be able to
move their head up until the ride is finished.
Mr. Dabling indicated that the standard safety check related to the bobsled ride during winter
6

operations included inspection of the track to evaluate ice integrity and make ice surface repairs
as needed.
Cra/e Lehto
Mr. Lehto was a past general manager of the Utah Olympic Winter Sports Park and was manager
during the time of the subject incidents. He is not aware of the G-force levels experienced by
riders of the bobsled or any testing accomplished to determine the risks of the bobsled run to the
public rider. Mr. Lehto was not familiar with where along the track the most significant G level
would be experienced by a rider, but he felt that it would most likely be in the curves. Mr. Lehto
was aware that the fourth seat position rider experienced the most G's during the ride, but was
unsure how much more than the third rider. He acknowledged that one of the risks of the ride is
that high G levels could effect individuals with certain medical conditions. In putting together the
parks orientation programs, Mr. Lehto did not recall whether any input from medical or
biomechanical experts was obtained.
Mr. Lehto indicated that riders typically leaned a little bit forward in the seated position. This
would facilitate holding the handles.
Christopher Phinney
Mr. Phinney was the compliance officer in charge of safety policies and employee safety training.
He was also in charge of injury incident reports. Mr. Phinney was not aware of any research or
testing that had been conducted to assess risks to the public rider, the appropriate number of
public riders, or the G-force level exposures to the fourth rider in the bobsled public ride
program. He is not aware of what effects such G-force application would have on the rider's
back. He did acknowledge that the fourth rider was typically chosen as the strongest rider
because of an understanding that the fourth position gave the roughest ride and that due to
increased G levels the fourth rider was subjected to a greater risk of injury.
Mr. Phinney recalls that the fourth rider is positioned sitting down with the third rider between
their legs, their hands on the handles, helmets in place, shoulders shrugged, and instructions that
if while going through corners they feel like they are being bent forward they should allow
themselves to go forward into the person in front of them. According to Mr. Phinney, before each
ride, the fourth rider is asked as to the strength of their back and is informed that riding in the
fourth position is a rougher ride. Mr. Phinney did not recall any instruction given to the fourth
rider as to how much space to leave in between the third and fourth rider.
Mr. Phinney indicated that he had never reviewed incident reports for the purpose of focusing on
the injuries that the public riders were experiencing.
Utah Athletic Foundation Documentation
The Agreement to Use the Facilities of the Olympic Parks of Utah indicates that the signer
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understands that "the sports" associated with the park "are high-speed action and adventure
sports that involve inherent risks and dangers, and that using the Sports Facilities or participation
in the Sports may put me/my minor children at risk of serious injury or illness." It then goes on to
list several dangers including equipment failure, collisions with other users, weather and terrain
created risks, failure to follow safety procedures, not staying within the ability or control of
participant, and limits or defects of the Sports Facilities. Also, it indicates that hazards may exist
anywhere and that safety equipment, proficiency checks, supervision and enforcement of rules do
not guarantee safety.
The presentation materials provided to the bobsled riders prior to the ride indicate that the ride
may reach speeds of 82 mph and result in up to 5 G's for G-force. It warns not to ride the sled if
one has a bad back, recent surgery, neck problems, heart trouble, or is pregnant. Several slides
then talk about how to properly choose and apply the helmet. The presentation recommends that
a rider use the handles, bend their knees, and keep their shoulders shrugged as a head support.
The International Luge Racing Regulations indicate that the Bob and Luge track should be
designed such that the centrifugal forces of the track can't exceed 4 G's for a duration of over 3
seconds and 5 G's for over 2 seconds forces. No G levels above 5 G's are allowed. No testing
instruction or requirements are listed in the regulation.
Bobsled Inspection and Ride Procedures Examination:
An examination of an exemplar public ride bobsled was accomplished on February 8, 2006. The
sled body appears to be fiberglass composite attached to an aluminum frame. There are four rider
positions in the sled. The driver is the most forward position and is separate from the other riders
positions. Steering and braking of the sled are controlled from this position. The second and third
rider positions share a single seat cushion. Individual handles mounted to each side of the inside
of the sled are located forward of each riders location. The cushion for the fourth rider position is
separated from that of the third and second position due to the location of the back runner
assembly. The back of the fourth seat has a short backward leaning back board upon which a
riders lower back may rest. The handles for the fourth position are located on both sides of the
inside of the sled forward of the seated position.
With ones lower back against the back board, grasping the appropriate handles requires a forward
leaning posture. For a 6 foot individual this position places the shoulders several inches forward
of the low back. It also places the individual well back behind the seated position of the third
rider.
While at the loading facility, the loading and launching of several bobsleds with public riders
was observed. In contrast with what is noted in the recollections of all three claimants and
representatives of the Sports Park, the riders of the bobsleds on February 8, 2006, were instructed
to keep an upright position and to use the handles to help keep them upright throughout the ride.
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Injury Biomechanics Analysis:
An examination of the injury biomechanics related to the fourth rider position of the bobsled
revealed mechanisms for the production of soft and hard tissue back injury in normal individuals.
The combination of the several factors including 1) the level and rapid onset of centrifugal force
(up to 5 g's) applied in some of the curves of the track, 2) the forward leaning and accentuated
rotated low back position of the fourth rider related to being instructed to have flexed knees, to
sit back against the back board, to lean forward, and to reach for the handles, 3) being instructed
to not resist a forward lean tendency, and 4) the flexion space created by sitting back away for the
third rider would place a healthy rider in a vulnerable position and could develop forces
sufficient to produce at least soft tissue and at most vertebral fractures in the mid back region.
For all three of the claimants involved in this action, the above factors were apparently combined
in a manner to produce injury. In addition to the above, Ms. Hickey appears to have had some
osteopenia that may have increased her susceptibility to vertebral fracture. The potential of
fracture injury is due to a combination of factors that are not inherently obvious to a normal rider.
Ride Safety Analysis and Adequacy of Warnings:
It is apparent from the testimony of the employees of the Sports Park that no attempt was made to
optimize the safety of the riders related to the public ride experience for bobsleds. No testing was
accomplished to determine the G-force levels for different rider positions or to understand the
proper positioning of riders to reduce injury potential. In comparison to the regulation of rides
utilized in the amusement park industry, the bobsled public ride program has never taken steps to
characterize the ride for injury risk, adequacy and need for restraint or unique rider positioning,
or proper periodic instrumented certification.
The agreement signed by bobsled riders to release the Sport Park from liability of accident and
injury is non-specific and does not give the signer a clear understanding of the risks associated
with participating in a normal bobsled run. Based on the claimants recollections, the procedures
used to inform the riders of injury risks are inadequate in that they do not ensure that a rider is
fully aware of injury potentials. This appears to be based on the manner in which such instruction
are administered or not administered and the lack of understanding of the Sports Park as to the
inherent safety risks.
The safety director of the Sports Park failed to properly investigate injuries being produced by
the public bobsled ride experience and therefore missed an important opportunity to reduce the
injury risk to riders.
The warnings given to bobsled riders were not sufficient to adequately warn them of the dangers
of the ride. The presentation was lacking in detail that would describe what hazards were
inherent to experiencing 5 g's of spinal compression. It did not describe the directionality of the
G-force application and show how such application may effect the body. According to the
evidence available from the claimants and Sports Park Employees, the instruction given by
9

employees responsible for loading riders into fourth position at the time of the subject incidences
actually placed the riders in an orientation to be more vulnerable to injury. This indicates a lack
of understanding of the injurious effects such G level may produce on an improperly positioned
rider. The lack of examination of the ride with any scientific scrutiny by the Sport Park likely
lead to such risks. It is apparent that some changes have been made to correct some of these
misunderstandings and problems by now having the employees tell the bobsled riders to maintain
a more upright posture during the ride.

E. Paul France, Ph.D.
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Frequently Asked Questions about Bobsled Rides
Is the ride on the "real" Olympic track?
Yes, this ride is as real as it gets! You start at the actual bobsled start used during the 2002 Olympic
Winter Games and ride the full track from start to finish. The track measures just under a mile and drops
an equivalent of a 40-story building in less than a minute. Riders experience the ride-of-a-lifetime in an
actual four-man bobsled including a certified pilot.
What can I expect? Is it like a rollercoaster?
Taking a ride in a real four-man bobsled is unlike anything you have ever done or will do again! It's a
very aggressive ride with speeds reaching 80 mph and forces in excess of 4 G's. Bobsleds start at the ,.
same location used by Team USA during the 2002 Olympic Winter Games and make their way down a
mile of track, through 15 curves and the equivalent of a 40-story drop in less than a minute.
Is there an age/weight limit?
Riders must be at least 16 years old. If a rider is under 18, participants will need to show a valid form of
ID upon check in, as well as a parent or guardian must be present to sign a waiver. There is no weight
limit for riders and in fact, since this is a gravity sport, the heavier the rider(s) the faster the ride. For
those riders who feel their weight may cause concern or potentially make the ride uncomfortable, please
call us.
Is there anyone who should avoid the ride?
This is a very aggressive ride, and we strongly discourage anyone from taking this ride who has chronic
neck problems, back or kidney problems, heart problems or is pregnant.
What should I wear?
We recommend wearing warm, comfortable winter clothing. You are sitting in a tight space during the
ride, so think flexibility. Big snow boots, like Sorels, tend to be a bit challenging in proper foot
placement, so sneakers or lightweight hiking shoes are best.
How many people can go in one sled?
Bobsleds hold three passengers and one pilot. So if you have a special group that wants to ride together,
just let us know when making reservations.
How long does the experience take?
The ride itself takes just less than a minute to traverse the sliding track. However, we ask that riders
arrive at least 45 minutes prior to their session time for check-in and orientation. The whole experience
should take about 1.5 hours.
Where else in the world can I take a winter bobsled ride?
There are ONLY 14 competition-certified bobsled tracks in the world and only three in North America
(that is at least until Vancouver builds its own track for the 2010 Olympic Winter Games). This is a very
unique ride in one of the most unique facilities in the world. Additionally, it takes years and years of
intense training to be qualified to pilot a four-man sled. F:or this reason, ride availability remains very
restricted.

If I am taking a bobsled ride, do I need to buy an admission ticket to enter the park?
Entrance to the Utah Olympic Park and Joe Quinney Winter Sports Center, as well as a guided tour of
the facilities is included in the price of a Bobsled ride. However, non riders will need to pay the
admission prices to see the facilities.
When are rides? What is the cost?
Winter bobsled rides are offered throughout the winter season from Nov. 3, 2004 to March 27, 2005.
Rides are dependent upon pilot availability and are not always available each week. Rides are $200 per
person. Payment via a credit card is required to secure a reservation.
What is your Cancellation and Refund Policy?
14+ days from Ride:
Payment will be refunded
7-13 days to Ride date:
50% of payment will be refunded
0-6 days to Ride date or later:
No refund
AH Cancellations are subject to a $10 administrative fee.
How do I make a reservation?
Reservations are made by calling (435) 658-4206 or by emailing reservations@olyparks.com.
For group events, please contact Haley Kelly at (435) 658-4205 or email haley.cheshire@olvparks.com
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Speeds up to 82 MPH
G-forces up to 5 G's
The Ride of a Lifetime!
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Q Mr. Pearce, I introduced myself a moment
ago. My name is Ruth Shapiro. I'm one of the
attorneys that represents the Utah Athletic
Foundation, that's been referred to as the Utah
Olympic Park, that's been referred to as the Winter
Sports Park. Throughout the course of this deposition
I'm going to refer to it as the Olympic Park and if I
do that will you understand what I'm talking about?
A Uh-huh. Yes.
Q I'm sure you've had a chance to meet with
your attorney or attorneys prior to this deposition,

Page 4
1 but there are a couple of grounds rules that we'll go
2 over. You caught the first one, which is all our
3 questions have to be verbal so the court reporter
4 doesn't kick us under the table, to make sure we get a
5 clear record. If I remind you or you remind me, if I
6 ask you is that a yes or no, it's not to be rude, it's
7 just to make sure we get a clear record. Despite what
8 your attorneys may have told you, you're not a hostage
9 here so if you need to take a break at any time just
10 let me know, I'd be happy to do that. Whether it be
11 more coffee or a break.
12
From time to time I've been told I ask
13 somewhat confusing questions and if that's the case
14 feel free to ask for clarification and I'll do the
15 best to clarify. I'm going to assume that if you
16 answer my question you've understand it. Is that fair
17 enough?
18
A That is fair.
19
Q Could you state your full name and spell
20 your last name for the record, please?
21
A It's James Malcolm Pearce, P-e-a-r-c-e.
22
Q And your current home address?
23
A Is 500 Monroe Avenue, Green River,
24 Wyoming, Number 27.
25
Q Is there a zip code?

DEPOMAX REPORTING SERVICES, INC (801) 328-1188

Page 1 - Page 4

1
2
3
4
5
6

Page 67
Page 65
1 wall.
going through and they're paying and they're, you
2
Q I know, but directed in that direction?
know, doing their thing and then you just go stand
3
A Yes.
over here and wait. So we stood over there and
4
Q And then at some point thereafter somebody
I
waited.
5
pops
in
a
video
and
comes
out
and
talks
to
you
about
Q And were you asked to sign a release form
|
at all?
| 6 the process involved?

7

8

Q And did you sign that release form?

9

A

10
11
12
13
14
15
16
17
18
19
|20
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J22
23
\24
25

7

A Yes.
I did.

Q Did Steven?
A Steven did also.
Q Did you read that form before you signed
it?
A I looked at it. I knew it was a release.
Did I read it and study it? No, I did not. It was
typical of releases on the back of your parking
ticket.
Q Did you have any questions about the terms
of the release that you recall?
A No, I did not.
Q This bobsled ride was at approximately
8:00 at night. What did you guys do during the day?
A I personally don't recall, but - I just
don't recall.
Q You don't recall if you skied?

A Yes.

8
Q And during the course of that talk — by I
9 assume an Olympic Park employee, correct?
10
A Correct.
11
Q They talked about the safety of the ride
12 itself?
13
A They did talk about that. My recollection
14 of that conversation was that, you know, it is an
15 exciting ride, it's got high G forces. If you're
16 pregnant or — you know, they go through those types
17 of things. If you have any reason to decide not to
18 ride, then don't go. If you're afraid of it, don't
19 go. And then they added the comment that we've had
20 people as old as 75 and 80, and I don't know if it was
21 80, but it was in that bracket of age, ride it, enjoy
22 it and so forth.
123
Q Okay. You mentioned that the Olympic Park
24 employee referred to high G forces; is that correct?
25
A That's correct.
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1

A

I don't recall.

2

Q

Do you recall if you had dinner before you

3 went up there?
4

A

I honestly don't recall.

5

Q What happened after y o u signed the release
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1
Q
2 you?

And as an engineer what does that mean to

3
A High, you know, gravity, multiplier of
4 gravity.
5

Q

D o y o u recall what they told you the G

6 forces w o u l d be?

6 form?
7

A

We stood up against the wall and waited.

7

A

Four-ish.

I 8

Q

Did anybody from the Olympic Park come out

8

Q

And do you know what four G forces

9 and say anything to you?
10

A

Not to us specifically. A person came out

9 represents?
10

A

T h a t ' s an interesting question. I d o n ' t .

11 and talked about the process that you would be called,

I l l mean, I do o n one level, but it's hard to relate to

12 you would go stand in line, you would be assigned to a

12 that. I knew it was going to be - I related it to -

113 sled. They ran a video that shows the sled going down

13 in fact, there was the comment made that it will be

14 the track. They talked about it. They talked about
115 the safety of it. There was a comment made by the
16 individual, who was a male, and 1 c a n ' t tell you

14 the most exciting roller coaster rides y o u ' v e been on,
15 some comment on that effect. I ' v e been on roller
16 coasters in the past, but to say that y o u ' r e going to

17 anymore than that, that they've had people as old — 1

17 have - they said in the turns you will experience

18 remembered 75 to 80 years old. There was some comment

18 high G forces. What I experienced I was not prepared

19 about the oldest person had been 75 to 80 and had a

19 for. Let's put it that w a y .

20 thrilling ride.

20

21

21 mean h o w would you explain what a G force represents

Q When you say they talked about - well,

22 let's backup.
123

So you're told to stand against the wall

24 and wait?

25

A Well, they didn't say stand against the

Q

But when somebody said four G forces, I

22 to a layperson or to somebody like m e , I mean based on
23 your knowledge?

24
A A G force, if you have a one-pound object
J 25 sitting on that table and it is subjected to four Gs,
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